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In PMemoriam 


JEROME N. FRANK (1889-1957) 
Advisory Editor to the Narurat Law Forum 


IT IS QUITE POSSIBLE that Judge Frank regarded his analysis of the disturbing 
role of “Fact Finding” in the judicial process and his assault on the popular 
myth of certainty in the law as his most important contributions to a realistic 
study of law in action. Calling himself a fact skeptic rather than a rule 
skeptic and devoting much of his interest to the vitally important role of 
trial courts, he never tired of emphasizing the impossibility of attaining a 
high degree of predictability with regard to judicial behavior due to the 
elusiveness of fact finding. “No matter how precise or definite . . . the 
formal legal rules,” to quote his language, “no matter what the discoverable 
uniformities behind these formal rules, nevertheless it is impossible, and will 
always be impossible, because of the elusiveness of the facts on which decisions 
turn, to predict future decisions in most (not all) lawsuits, not yet begun 
or not yet tried.”! 

However important this aspect of his work, I would like to take the 
opportunity to speak briefly of a related contribution—his psychological 
realism. ‘Typical of his approach is his discussion of the myth of certainty. 
By lending strength to our sense of security, as he argued, “an unquestioning 
dependence upon authority” brings with it a great degree of emotional satis- 
faction. Small wonder that, “in the absence of trustworthy human authorities, 
fictitious authorities are invented,” taking frequently the form of absolute 
principles. This understandable human attitude, according to Judge Frank, 
explains the profound and widespread belief in a harmonious and definitive 
body of law behind the law of statutes and decisions, binding on legislators 
and judges alike. It has only to be discovered.? 

The parts of his most famous book devoted to a psychoanalytical approach 
to law have remained the most controversial. Despite the intense criticism 
encountered by some of Judge Frank’s challenging observations, he was 
justified, I submit, in his conviction that a psychological approach gives to 
law and to its study a new and indispensable dimension. To be sure, juris- 
prudence, during most of its long history, did not forget that the validity 
of rules of law cannot be based on obedience alone; they have to be anchored 
in the sense of justice of the members of the community. Legal as well as 


1. Frank, LAw AND THE MODERN Minp, Preface ix (1949). 
2. STEPHENSON, LANGUAGE AND Eruics 92 (1944). 
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other social institutions must be in harmony with what those who live under 
them think to be moral.* But we should not conceal the disquieting fact 
that due to the enormous role played by emotional, i.e., irrational factors, 
the law we live under is far from the ideal of being “dispassionate reason.” 

Until recently, attempts at analyzing and understanding the sense of 
justice—so vitally important for stability as well as progress—have been 
neglected, at least in this country.4 Recent studies have shown, as 
he claimed, that our sense of justice is a name for a bundle of demands on 
society which are in a never-ending conflict with one another. In the name 
of justice, as has been pointed out, demands for “arithmetical” as well as 
for “geometrical” equality, for the protection of the status quo, as well as 
respect for one’s individuality and liberty, have been made. We all must 
go through the slow and painful process of learning that justice cannot 
always mean arithmetical equality or the protection of the status quo. With 
many members of society this important step in the direction of moral 
maturity is never fully accomplished.5 They are willing to forego the gratifi- 
cation of their deep-seated demands only on condition that the other members 
of the community will be forced to do the same. Disregard for this principle 
within the body politic is often regarded as a miscarriage of justice, as breach 
of'an implied social contract, as has been aptly observed. A return to anti- 
social attitudes is frequently the result. Furthermore, in the life of all of 
us there arise situations where social and self-assertive instincts, prejudicial 
and enlightened attitudes are in most precarious balance. ‘These insights 
are of the utmost importance for the administration of criminal justice and 
our attitude with regard to the criminal. We are bound to realize that 
society’s role towards the criminal is frequently ambivalent to a disturbing 
degree.” 

A psychoanalytical approach is of invaluable help to a better under- 
standing of natural law which Judge Frank took much more seriously than 
some of his critics have been willing to concede. Natural law, in one of 
its most important aspects, is a psychological phenomenon. Its emphasis 
on the dual structure of law shows remarkable insight. Natural law philosophy 
emphasizes the interdependence of two levels of reality. Law, as our external 
experience tells us, is positive law; law, our inner experience demands, has 
to conform to the idea of justice. To be sure, the law that is and the law 


3. Knight, Ethics and Economic Reform, 6 Economica (N.S.) 1, 4 (1939). 

4. Cann, Tue Sense or Injustice (1949); Rrezier, Das RecutscEriiuy (2nd. ed. 
1946). 

5. BreneENFELD, THE ReEpiscovery oF Justice (1947). 

6. ALEXANDER & Staus, THE CRIMINAL, THE JUDGE AND THE Pustic 10 e¢ seq. (1931). 
7. ErssLer, SEARCHLIGHT ON DeLINQuENcy (1956). 
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that ought to be have to be distinguished whenever possible, to avoid arbi- 
trariness, but it is equally true, as natural law philosophy insists, that law 
and the fundamental principles inherent in our moral tradition cannot 
be separated. It is even meaningful to maintain, with Radbruch, that 
positive law which violates fundamental notions of justice to an “intolerable 
degree” is “lawless” law, so that—to mention only one of many implications 
—resistance on the part of the members of the community is not merely 
a moral duty.® 

Still, natural law having emotional ingredients, it is not surprising that 
conflicting values have been both defended and attacked in the name of 
natural law. 

Thus, however profound its insights and in spite of impressive contribu- 
tions of natural law philosophy to the development of our legal orders, a 
disquieting question remains: will not natural law be deprived of its vis 
directiva if its adherents, playing their role of “ethical leaders,”® when 
attempting “to discern those minimum principles that must be accepted in 
order to make law possible,”!® are unwilling to listen to a realistic science 
of human nature? Can natural law philosophy as at present oriented 
rightly claim to be doing its part in the creation of those human conditions 
which are required for the widespread development of a mature sense of 
justice which is indispensable for a just social order? ‘To achieve maturity 
the opportunity of choice and therefore of making mistakes and of assuming 
responsibility for their consequences is indispensable, as liberalism correctly 


claims. 
FRIEDRICH KESSLER 


8. Fuller, American Legal Philosophy at Mid-Century, 6 JouRNAL oF LecaL EDUCATION 
481 et seq. (1954). 

9. J. Frank, dissenting in Repouille v. United States, 2d Cir. 1947, 165 F. 2d 152. 

10. Fuller, supra, note 8 at 463. 











CONTEMPORARY ETHICAL THEORIES 
AND JURISPRUDENCE 
George Nakhnikian 





Four Types of ethical theory have been the ones most heatedly debated 
among analytic philosophers since the appearance in 1903 of G. E. Moore’s 
Princifia Ethica. Each type has certain consequences for jurisprudence. 
This essay describes the essential features of the theories and points out some 
of the readily discernible consequences. 

For the sake of clarity, I shall explain how I am using the terms ‘juris- 
prudence’ and ‘ethical theory’ and make some remarks concerning the 
relevance of ethics for jurisprudence. 

I have adopted Julius Stone’s definition of ‘jurisprudence’ and his three- 
fold division of jurisprudence into analytical, ethical, and sociological. “Juris- 
prudence,” writes Stone, “is the examination of law in the light of other 
disciplines than the law.”1 The following three main questions may be 
asked concerning the law: 


(1) What are the definitions and premises which will permit us to 
view the contents of the legal order (i.¢., the legal propositions or precepts 
or any part of them) as a logically (in the syllogistic sense) self-consistent 
system? [Analytical Jurisprudence.] 

(2) What is the ideal, or what are the ideals, to which we ought to seek 
to make the legal order conform? What ought it to do for the men 
whose conduct it governs? [Ethical Jurisprudence. ] 

(3) What are the actual effects of the law upon the attitudes and behavior 
of the men whose conduct it governs, and what are the effects of these 
attitudes and behavior upon the legal order? [Sociological Jurisprudence. | 


Of these three subdivisions of jurisprudence, only the first and the second 
are directly affected by ethical theory. 

Contemporary ethics in turn divides into ethical theory and normative 
ethics. Ethical theory concerns itself with such questions as these: What is 
the semiotical status (roughly, the “meaning”) of ethical words such as 
‘good,’ ‘right,’ ‘duty,’ ‘obligation’? Can any one of such terms be an adequate 
primitive for defining the rest? (Can ethical terms be defined in nonethical 


1. Juxrus Stonz, THe Province aND Function or Law 25 (Harvard, 1950). 
2. Id. at 30-43 and passim. 
4 
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terms? Are ethical sentences judgments capable of being true or false? Are 
they, like the statements in the field of the natural sciences, confirmed or 
“disconfirmed” by the evidence obtained from experimentation and observa- 
tion? These and similar questions which may be asked in ethical theory are 
questions about the typical meanings or standard functions of, and logical 
connections among, certain words and sentences. They are not questions 
about what we ought to do or what we ought to value. 

Questions about what we ought to do and value are normative questions. 
Traditionally such questions have been regarded as belonging to normative 
ethics or moral philosophy. Normative ethics is that branch of philosophy 
which seeks to discover, justify, and communicate normative principles (rules 
of conduct, rules enjoining certain kinds of disposition, etc.) which are 
objective? These are some familiar examples of purportedly objective 
principles about values and obligations: Happiness is the highest good; Truth 
telling is an unconditional duty; Whenever a conflict exists between one’s 
prima facie obligation to keep a promise and his prima facie obligation to 
relieve suffering, the latter obligation is his actual duty. Whether or not a 
normative principle is objective and in what sense objective is one of the 
problems of ethical theory. Those who deny that normative ethics is a 
theoretical investigation (i.e., an investigation capable of yielding objective 
conclusions) do not deny that we utter moral judgments. What they in 
effect deny is that such utterances are objective. The issues here involved 
will be explained below. 

Any conclusion reached regarding the objectivity of normative utterances 
has certain consequences for the status and procedures of ethical jurisprudence. 

If we accept a philosophy which countenances normative ethics, in our 
ethical jurisprudence we shall have to look for philosophically established 
norms by which to criticize legal norms. ‘This is a logical consequence of 
our definitions of ‘jurisprudence’ and ‘normative ethics.’ The appeal to 
natural law as the justifying ground of legal rules is a case in point. Natural 
law theories seek to prove (a) that normative ethics is a theoretical discipline, 
a kind of science, and (b) that from purely factual premises, be they scientific 
or metaphysical, it is possible to come to ethical conclusions. It is held that 
the factual premises are not merely psychologically persuasive. They are 
logical reasons for accepting the ethical conclusions. Every one of the ethical 


3. The notion of objectivity is complicated by the many senses of the word “objective.” 
For our purposes, we shall take it that a principle is objective if, and only if, there are 
justifying grounds for adopting it. Moreover, those justifying grounds must entitle us to 
say truly that the principles they justify are criteria for criticizing the ethical validity of a 
given moral code. For, unless this second condition is satisfied, we can criticize principles 
only within a moral code. We can never criticize a moral code as a whole. 
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theories that we shall describe presently accepts or rejects one or both of 
these closely related themes of natural law theories. Naturalism accepts both. 
It takes the passage from the factual to the ethical to be deductive, provided 
certain naturalistic definitions (what these are will be explained below) are 
conjoined to the factual premises. Intuitionists and Neo-Kantians admit 
(a) but deny (b). All varieties of non-cognitivism deny (a); and all but 
one deny (b). The exception is that group of Oxford philosophers who 
take the passage from the factual to the ethical to be neither deductive nor 
inductive. They regard the logic of moral reasoning as sui generis. A 
paradigm of this position is found in Stephen Toulmin’s An Examination 
of the Place of Reason in Ethics. The implications of Oxford ethical theories 
for natural law will be discussed in some detail below. This initial and 
summary statement is intended to illustrate how crucially ethical jurisprudence 
is affected by disputes at the level of ethical theory. 

If normative ethics is rejected, we have two alternatives regarding the 
questions which delimit the province of ethical jurisprudence. 

The first alternative is to change the question: “What are the ideals to 
which we ought to make the legal order conform?” to “What are the ideals 
to which we in fact make the legal order conform?” ‘This procedure elimi- 
nates ethical jurisprudence in favor of sociological jurisprudence. The inter- 
esting theoretical questions now are not requests for a “rational,” “cognitive,” 
“objective,” “universal and necessary” demonstration of the validity of some 
legal norms in contrast to others. They are, rather, requests for the causal 
explanation of legal norms by appeal to their source in such factors as the 
will of the electorate or the dynamics of individual and social psychology or 
autonomous cultural determinants. These are empirical, not philosophical, 
matters. This is in effect the position of logical positivism in philosophy, and 
legal positivism in the law. 

The second alternative is to change not the question but the logical status 
of its answer. The champions of normative ethics look upon normative 
rules as, through and through, valid or invalid. It is possible to deny this 
while agreeing with friends of normative ethics (a) that the normative ques- 
tion of ethical jurisprudence is meaningful and irreducible to the sociological 
question of the first alternative, (b) that the problem of validating legal 
norms is theoretically interesting and irreducible to causal explanation, and 
(c) that it is logically impossible to validate legal norms without recourse to 
other norms. Within the framework of the second alternative, then, the 
issue between the friends and foes of normative ethics is not whether or not 
legal norms require other norms for their validation. The issue is over the 
objectivity of the validating norm. Is it a judgment (i.e., an assertion, 
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something capable of being true or false) pure and simple, or is it partly 
a judgment, partly something else, or is it in no way a judgment? 
The critics of normative ethics say that norms are not judgments, pure and 
simple, hence they are not philosophical judgments, pure and simple. There- 
fore, there are no answers to the questions of ethical jurisprudence that are 
simpliciter, philosophically true or false, valid or invalid. 

To sum up, ethical theory is needed whenever a question arises concerning 
the legitimacy of normative ethics. The status of normative ethics, in turn, 
affects the status of ethical jurisprudence. If normative ethics is admitted, 
ethical jurisprudence must find the answers to its questions in philosophy. 
If normative ethics is rejected, according to the first alternative the questions 
of ethical jurisprudence are badly put, unanswerable or senseless, or their 
answers are false. According to the second alternative, their answers are 
not objective. 

Ethical theory has consequences also for analytical jurisprudence. A 
common neutral ground between ethical theory and analytical jurisprudence 
is the study of normative locutions. Are normatives reducible to descriptives? 
Is the word ‘normative’ in ‘ethically normative’ and ‘legally normative’ merely 
a homonym? Or are legal and ethical locutions, gua normative, alike? The 
ethical theorist has no monopoly on these problems. A student of analytical 
jurisprudence could with equal propriety seek their solution. This means 
that ethical theorists could learn from the work of analytical jurists, and 
conversely. It is the converse relation that interests us here. 

Having introduced our topic with some terminological assumptions and 
with some general remarks on the relation of ethics to jurisprudence, we now 
turn to describing the essential features of the currently most influential types 
of ethical theory and their consequences for ethical and analytical 
jurisprudence. 


Contemporary ethical theories may be classified into four types: natural- 
ism, intuitionism, non-cognitivism, Neo-Kantianism.* 

The fundamental theses of naturalism are these. (1) Ethical sentences 
are genuine judgments (capable of being true or false). (2) The truth or 
falsehood of ethical sentences is established by methods of experimentation 
and observation characteristic of the natural sciences. (3) Ethical words 
are definable in terms of words that refer to scientifically discriminable 


4. See Frankena, Moral Philosophy at Mid-Century, 60 PxHitosopHicaL Review 44 
(1951). 
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properties of objects or states of affairs.5 These are the only articles on 
which there is universal agreement among naturalists. In matters of detail 
there are almost as many disagreements as there are individual naturalists. 
Intuitionists® assert (1), but deny (2) and (3). Non-cognitivists include 
the logical positivists,? C. L. Stevenson—who must be listed separately 
because he resists easy classification—and the contemporary Oxford philoso- 
phers of ordinary language. Among the positivists, Stevenson, and the 
Oxford philosophers, the agreements are more significant than the disagree- 
ments. The logical positivists and Oxford philosophers deny (1), (2), and 
(3), but for different reasons and with different implications. Stevenson 
denies (1), (2), and (3), but not without important qualifications. The 
Neo-Kantians cannot be easily characterized with reference to (1), (2), 
and (3). I shall present, as a paradigm of their position, certain aspects 
of C. I. Lewis’s views. 

Let us now try to amplify the foregoing characterizations. The natu- 
ralist’s joint assertion of (1), (2), and (3) amounts to saying that normative 
ethics is an empirical study. The usual procedure is to begin by trying to 
show that (3) is true. This is the crucial step. For if (3) is granted, then 
(2) follows from it, and (1) follows from (2). Suppose, for example, we 
define ‘X is intrinsically good’ as ‘X is desired for its own sake by a normal 
observer’—where by ‘a normal observer’ we mean an observer whose factual 
judgments are reliable—and define ‘X is extrinsically good’ as ‘X is causally 
necessary for realizing the intrinsically good.’ Next, if we assume that 
psychologists can (actually or potentially) tell when an observer is desiring 
something for its own sake, and if we assume that wé have rough and ready 
but workable operational criteria for deciding the normality of an observer 
and of the conditions of observations, then questions as to de facto intrinsic 
goods and extrinsic goods become empirical. Thus, value judgments turn 
out to be verifiable. Building on this foundation, one might then define 
‘ought,’ perhaps, in terms of ‘good’ (e.g., “X ought to be done’ meaning 
‘X is a duty’ might be construed as ‘X is conducive to the realization of 
5. Thus we can explain a naturalistic definition as one which satisfies (3). There is a 
wider sense of the word “naturalistic” than the one here used. This is the sense defined by 
C. D. Broad in Some of the Main Problems of Ethics, 21 PuHitosopuy 99 (1946). In 
this sense, any ethical theory is naturalistic if it claims to define ethical words by nonethical 
words, scientific or otherwise, and/or claims to derive, deductively or inductively, ethical 
sentences from nonethical sentences, scientific or otherwise. In this sense of the word, a 
theological ethics which defines ‘X is good’ as ‘X is what God wills’ is naturalistic. Accord- 


ing to the usage here adopted, however, John Dewey is an ethical naturalist; a theological 
ethical theorist is not. We could equally well render this sense of “ethical naturalism” by 
the label “ethical empiricism.” 

6. E.g., A. C. Ewing, C. D. Broad, G. E. Moore, Sir David Ross. 

7. E.g., A. J. Ayer, R. Carnap. 
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maximum good’), so that statements about duties would also turn out to be 
empirically verifiable. 

If naturalistic ethical theories are correct, their first consequence is that 
normative ethics is possible. If ethical judgments are cognitive and empirical, 
they can be discovered, justified, communicated by the same devices as those 
used in the physical and social sciences. Reasonable men can debate matters 
of moral principle objectively, antecedently assured that in time agreement 
can be achieved on what is true or false in morals. For even a general first 
principle of normative ethics such as the principle of utility is put forth by 
some naturalistic moral philosophers not as an arbitrary axiom nor as a self- 
evident truth, but as an empirically justifiable “hypothesis.” Being a first 
principle, the utility principle cannot be deduced from a more basic principle. 
But there may be other ways of empirically “justifying” first principles. “Is 
the principle of utility susceptible of any direct proof?” asks Bentham. “It 
should seem not: for that which is used to prove everything else, cannot itself 
be proved: a chain of proofs must have their commencement somewhere. 
To give such proof is as impossible as needless.” 8 Nevertheless, the utility 
principle can in some manner be justified. A moral principle has to be 
practical; it has to be capable of determining and guiding conduct by resolv- 
ing conflicts among less general principles. Bentham’s argument in favor of 
the utility principle simply comes down to this. Since human beings are (i) 
motivated by desire for pleasure and aversion from pain and (ii) capable of 
unselfish conduct, the Principle of Utility is the only principle which can 
function as an ultimate norm. There is no other principle which could be 
ultimate and practical.? More generally speaking, Bentham’s “proof” may 
be phrased as follows: Given the data of morality, including moral disagree- 
ments and the disputes they engender, the utility principle is the most useful 
“hypothesis” so far proposed for systematizing the data of morality coherently 
among themselves and in relation to nonmoral facts, as well as for providing 
a psychologically realistic regulative principle for the undogmatic and reason- 
able discussion of moral disagreements. 

Whether Bentham’s defense is cogent or not is not here in question. What 
interests us is (1) the considered opinion of a representative naturalistic 
moral philosopher that first principles of conduct can be justified; and (2) 
the proposed manner of justification, which is very different from the a priori 


8. J. BenTHAM, INTRODUCTION TO THE PRINCIPLES OF MoRALS AND LEGISLATION c. 1, 
para. 11. 

9. Cf. Hall, The “Proof” of Utility in Bentham and Mill, 60 Etrutcs, No. 1 (Oct., 1949), 
esp. pp. 13 ff. Also my Intrinsic Good and the Ethical Ought, 51 JournaL or PuILosopHy 
788 (1954), esp. pp. 792-94. Also my Value and Obligation in Mill, 62 Eruics 33 (1951). 
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Kantian method of transcendental deduction.1° Since naturalistic ethical 
theory countenances normative ethics, naturalistic ethical jurisprudence would 
have at its disposal a set of objective and empirically arguable moral princi- 
ples. By appealing to these moral principles questions as to what sorts of 
laws should exist could be answered objectively and by empirical methods 
of validation. There would be no need for appeals to divine law, self-evident 
moral intuitions or ultimately unreasoned and arbitrary decisions. This does 
not mean that a first principle, such as that of utility, would be able to settle 
all moral issues in detail. According to at least one commentator, Bentham 
himself offers his principle of utility as a “hypothesis which does not dogmatic- 
ally settle all concrete ethical issues but opens a critical discussion of them.”!1 

Moreover, the analytical jurist can argue that if moral terms can be 
defined in empirical terms, so can legal terms. For the particular hurdle 
naturalism has to clear is the normativeness of ethical terms. If naturalism 
can define ethical terms by empirical terms, it can, a fortiori, do the same 
thing with legal terms. The one additional premise we need to establish is 
that whatever their differences, legal and moral terms are alike normative. 

At this stage it would be appropriate to explore the possibility of codifying 
legal systems. By codification we are to understand not the legal practice 
of writing law into documents but the logical procedure of trying to make 
explicit the formal structure of the law. This, in turn, depends on one’s 
conception of law. If the conception is Austinian or Kelsenite, the analytical 
jurist will try to do for the law what Whitehead and Russell did for mathe- 
matics. In the Principia Mathematica they showed that all mathematics is 
deducible, in accordance with certain rules of inference, from a finite number 
of axioms whose undefined terms are a finite number of logical words and 
the relation of class membership. The corresponding task for the law, if it 
is naturalistically analyzed, would be to take a legal domain, e.g., English law, 
and to show that a set of mutually consistent axioms logically imply all (or 
perhaps only restricted classes of) the statements of the domain, and that 
the undefined (primitive) terms of those axioms, apart from the logical ones, 
are empirical. The former accomplishment would prove that the axioms in 
question delimit the domain of English law. The latter accomplishment 
would prove that English law can be naturalistically analyzed. At the outset, 
it may not be assumed that the same logical structure will satisfy different 


10. An account of the nature of Kant’s transcendental deduction is to be found in H. J. 
Paton, THE CaTEGorRICAL IMPERATIVE 27-29 (Chicago, 1948). Kant’s manner of justifying 
moral principles is nonempirical. Another nonempirical way of arguing for the validity of 
moral principles is C. I. Lewis’s. See below. 

11. D. Baumcarpt, BENTHAM AND THE EtuHics or Topay 147, 529, 530 (Princeton, 
1952). 
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legal systems. For example, the logical structure of English law may not 
coincide (be isomorphic) with that of German law. One would first have 
to codify logically restricted legal domains and then look to see whether 
or not the logical structures they exhibit have anything in common. 

There are serious reasons for doubting that legal domains are capable of 
logical axiomatization in the way that mathematics is. There are competent 
scholars who aver that by its nature the law is disjointed, loosely knit and 
“unfinished,” in ways that mathematics is not. At any rate, no one to date 
has attempted a rigorous axiomatization of legal domains. But the issues 
involved have not been fully explored; and until they are, the question must 
remain open. This is one of the principal problems of analytical jurisprudence. 


II 


Naturalism, however, has not gone unchallenged. In a happy metaphor, 
Professor Rice 12 describes how blows have been showered on it from over- 
head by supernaturalistically inclined philosophers, from the Right by the 
intuitionists (including Moore, Broad, Ross, Ewing), and from the Left 
by the non-cognitivists (Carnap, Ayer, Stevenson, and the Oxford ordinary 
language philosophers). 

The opposition has challenged naturalism at the first step, the ‘step of 
defining ethical terms in nonethical terms. The challenge has been salutary, 
having forced naturalists to work hard at certain logical and semiotical issues 
which they had more or less slurred over. But my aim is not to tell that 
part of the story, except as it has to be told while we are about our main 
business, namely, to report on these conflicting contemporary ethical theories 
and what they entail for jurisprudence. 

The intuitionists have criticized naturalistic definitions of ethical terms 
on the ground that in such definitions the defining phrase does not carry the 
normative force of the term being defined. The term ‘X is good’ or ‘X is 
right’ has a normative force which, they say, does not appear in ‘X is pleasant’ 
or ‘X is satisfying’ or “X is desired for its own sake under normal conditions.’ 
G. E. Moore uses the “open question argument” to make this point. If some- 
one were to say “X is pleasant,” it always makes sense to ask: “But, after all, 
is X good?” Were ‘X is pleasant’ to exhaust the meaning of ‘X is good,’ 
that question would make no sense. For it would reduce to “But, after all, 
is X which is good, good?” 


12. P. B. Rice, Ethical Empiricism and its Critics, 62 Puttos. Rev. 355 (1953). 
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Moore’s open question argument relies upon two basic philosophical 
principles. The first of these says that to be clear about what goodness is 
is to be clear about the meaning of the word ‘good’ as it is used in evaluative 
discourse. This principle presupposes that a correct analysis of ‘good’ would 
be a transcription of everyday usage. Naturalistic analyses, on the other 
hand, are proposed not as reports of how people actually use the word ‘good’ 
evaluatively, but what they would mean by ‘good’ if they examined their 
ideas critically. Naturalists are reconstructionists. For them, part of the job 
of philosophy is to reconstruct language, 7.e., to make linguistic proposals 
which are not mere transcriptions of everyday discourse. Moore is not a 
reconstructionist. 

The second principle underlying Moore’s open question argument says 
that to be clear about the meaning of the word ‘good,’ one must reflect care- 
fully to discover the attribute or property named by the word. This principle 
presupposes that ‘good’ is a property word, like ‘red.’ The naturalists also 
assume that ‘good’ is a property word, but they deny that it names a non- 
natural property. The non-cognitivists deny that ‘good’ is a property word 
at all in evaluative contexts. Those of the Oxford wing agree with Moore 
that philosophical analysis consists in faithful transcriptions of linguistic 
usage. But they modify Moore’s first philosophical principle as follows: To 
be clear about what goodness is, or what truth is, or what necessity is (as 
against knowing that red, ripe, sweet strawberries are good, or that ‘Electrons 
have a negative electric charge’ is true, or that it is necessary that Monday 
follow Sunday), is to be clear about the ways in which the words ‘good,’ 
‘true,’ ‘necessary,’ etc. are used in our language. This modification, which 
talks about ‘use’ and de-emphasizes meaning and regards as mistaken in 
principle Platonistic, phenomenological or mental-state theories of meaning 
is the result mainly of Ludwig Wittgenstein’s influence.14 

Moore and intuitionists in general hold that they have an immediate 
awareness of nonidentity in meaning between an ethical definiendum and its 
naturalistic definiens. In the contemporary atmosphere of empiricism and 
its concomitant mistrust of rational intuitions the intuitionist point against 
naturalistic definitions of ethical terms might have made less of an impression 
on naturalists, had not the non-cognitivists raised the same objection without 
appealing to rational insight into meaning relationships. That objection is 
that the definiens and definiendum of a naturalistic definition are not syn- 


13. See his book, PHitosopuHicaL INnvestTicaTions (Macmillan, 1953). For an illumin- 
ating commentary on Wittgenstein’s attack on Platonistic theories of meaning, see Paul 
Feyerabend, Wittgenstein’s Philosophical Investigations, 64 Puitos. Rev. 449 (1955). 
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onymous. How non-cognitivists argue this point will be explained in some 
detail below. 

The naturalists have thus been forced to pay close attention to the problem 
of showing that the two sides of a naturalistic definition are alike normative. 
If the definiendum, e.g., “X is good,’ is normative and the definiens, ‘X is 
pleasant’ or ‘X is desired under normal conditions,’ is empirical; and if 
the empirical is ipso facto non-normative, then the anti-naturalists are right: 
no naturalistic definition can be correct. Some naturalists have tried to meet 
the objection by expanding the definiens of ‘X is intrinsically good’ into a 
complex predicate, e.g., “X is desired for its own sake under normal condi- 
tions.’ The explicit reference to the desired (‘for its own sake’) has seemed 
to them to carry the normative force of the definiendum, and the reference 
to the desired under cognitively trustworthy conditions (‘under normal con- 
ditions’) has seemed to distinguish rationally defensible valuations from those 
which are capricious and to strengthen further the normative force of the 
defining phrase. The underlying presumption is that to desire something 
is to find it prima facie worth desiring. And to desire something for its own 
sake under cognitively trustworthy conditions is to find it de facto worth 
desiring. Such a definition, in short, is proposed because it is presumed to 
provide a criterion for rationally justifying evaluations and because it pre- 
sumably injects into its definiens a normative force equal to that of the 
definiendum. 

The intuitionists are not mollified by these emendations. They concede 
that pleasantness or being desired under normal conditions are “good-making 
characteristics,” but they are not identical with good-ness. Goodness, oblig- 
atoriness, right, and the like are sui generis. They are properties objectively 
qualifying things or situations. But they are not sensorily discriminable 
(empirical) properties. If we call the empirical properties of the naturalists 
‘natural properties, then goodness, obligatoriness, and rightness are non- 
natural properties. 

The theory of nonnatural properties accomplishes the following things. 
It provides irreducible normative properties as the referents of irreducibly 
normative ethical words. It preserves the truth-values of normative ethical 
judgments without reducing them to the empirical. It provides a connection 
between good-making and ought-implying natural characteristics on the one 
hand and nonnatural normative characteristics on the other hand without 
identifying the former with the latter. According to G. E. Moore, to say a 
characteristic is ought-implying, means “[it is] such that, when a state of 
affairs possesses it, then the fact that an action, which an agent would do, 
would produce that state of affairs is favorably relevant (though only in a 
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very weak degree) to the hypothesis that the agent ought to do that action.” 14 
For example, conduciveness to the alleviation of suffering is ought-implying. 
The intuitionists concede that some natural properties are intimately connected 
with moral values. But the intuitionists also insist that these natural properties 
are not identical with moral values. 

The nonnatural normative properties and their connections with good- 
making and ought-implying characteristics are said to be known by an a 
priori rational intuition. The connection is synthetic a priori.15 

The intuitionist position in ethical theory may be summed up as follows: 
(1) Ethical sentences are judgments, being either true or false. (2) Their 
truth-value is known independently of any experimentation or observation 
characteristic of the natural sciences; they are known a priori, non-inferentially 
by an immediate rational intuition (they are synthetic a priort). (3) Ethical 
words, e.g., ‘good,’ ‘right,’ name nonnatural objective normative properties; 
they are not definable by words referring to empirical properties. 

If ethical intuitionism is true, jurisprudence is committed to rationalism. 
The consequence for ethical jurisprudence, then, is this: the questions of 
ethical jurisprudence have true or false philosophical answers because 
intuitionism entails the legitimacy of normative ethics. The answers will be 
synthetic a priori judgments. 

Intuitionism has consequences also for analytical jurisprudence. Let us 
recall that analytical jurisprudence is partly concerned with definitions of 
legal terms and with identifying legal premises. Assuming that legal terms, 
like ethical terms, are normative, intuitionism entails the wholesale removal 
from analytical jurisprudence of all attempts to define legal terms empirically. 
To account for the normativeness of legal terms, an intuitionistic analytical 
jurisprudence would either have to posit nonnatural legal properties analogous 
to nonnatural ethical properties, or it would have to define legal terms by 
ethical or otherwise normative terms. Basic legal premises, because they 
contain empirically irreducible extralogical vocabulary, could not be regarded 
as empirically factual statements. ‘They would have to be construed as 
synthetic a priori judgments. 


14. Tue Puitosopny or G. E. Moore, 603-604, 556, 596 ff. (P. A. Schilpp ed., North- 
western, 1942). 

15. The synthetic a priori is a technical notion in rationalistic epistemology. Whether 
there are synthetic a priori judgments is a moot question in philosophy. Those who accept 
synthetic a priori judgments say that they are nontautological yet necessary judgments 
whose truth or falsehood is known by an act of reason independently of experience. In 
effect, they are saying that there can be a necessary though factual connection between at 
least two factors, the necessity of which connection is seen in a pure rational insight. That 
the same surface cannot at the same time be blue and yellow all over is often given as an 
example of a synthetic a priori truth (a synthetic a priori judgment that is true). 
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Let us illustrate these points by applying intuitionism to Kelsen’s pure 
theory of law. One may suppose that the basic premise, or basic norm (in 
Kelsen’s terminology), of English law runs something like this: “What the 
King in Parliament has promulgated or authorized or permitted to be promul- 
gated as law ought to be observed.” 16 ‘This is a normative sentence, irre- 
ducible, by Kelsen’s showing and by intuitionist standards, to an empirical or 
otherwise descriptive sentence. It is not a simple report of how the English 
make laws. Nor is it a report of what laws the English observe. There are 
plenty of lawbreakers in England. Now for Kelsen the basic norm is not 
cognitive. At any rate, he leaves that question open. As an analytical jurist 
the validity which he assigns to the basic norm is that of a “hypothesis” or 
unifying principle, which is not true or false but either useful or useless. It 
is useful to the extent that the subsidiary norms of the system can be 
hierarchically derived from it. 

The basic norm contains an “ought.” In our example, what the King 
decrees “ought to be obeyed.” ‘This occurrence of ‘ought’ is extralegal. For, 
in a Kelsenite framework, the basic norm’s ‘ought’ cannot be interpreted to 
mean ‘legally ought,’ because the legality of a law is relative to its validity 
in a legal hierarchy. We need the basic norm before we can tell which are 
the laws of the legal system. In other words, ‘legally ought’ (in a Kelsenite 
framework) means ‘that which is derivable from a norm in a legal hierarchy.’ 
But since the basic norm is, by hypothesis, (legally) underived, its ‘ought’ 
cannot mean ‘legally ought.’ Unless there is an extralegal ‘ought,’ the 
normativeness of the basic norm remains unexplained. 

Intuitionism has an answer to this problem. The basic norm must be 
synthetic a priori, for it connects a normative property (an extralegal ought) 
with a natural characteristic (being decreed as law by the King in Parlia- 
ment). Being synthetic a priori, it must be true or false. Therefore, it cannot 
be a stipulation functioning as a morally neutral unifying “hypothesis.” A 
stipulation may be either an empirical prediction (e.g., I shall, as a matter 
of fact, use the word X to mean Y) or a resolution (e.g., let us use X to 
mean Y). A prediction is factual, hence not normative. A resolution or 
command is not true or false, hence not normatively true or false. 

As to codifying law, the intuitionism of an analytical jurist (logically) 
leaves him free to choose between a monistic codification, such as Kelsen’s 
and Austin’s, or a pluralistic one, such as Hohfeld’s.17 This, as I suggested 
above, is a matter to be decided relative to one’s view as to the nature of the 
legal subject matter. 


16. See Stone, of. cit. supra, note 1 at 94. 
17. For a critical exposition of Hohfeld see Stone of. cit. supra, note 1, c. 5. 
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III 


Next on our list are the non-cognitivists. This group consists of the Logical 
Positivists, C. L. Stevenson, and the Oxford philosophers of ordinary language 
(‘Oxford philosophers’ for short). 

The Logical Positivists are typically represented by A. J. Ayer in his 
Language, Truth and Logic. Ayer agrees with G. E. Moore and the intuition- 
ists at large that naturalistic definitions of ethical terms are faulty for the 
reason advanced by the intuitionists: the normative force of the definiendum 
has no counterpart in the definiens. But Ayer’s explanation of this is very 
different from the intuitionists’. We recall that for intuitionism the normative 
meaning of normative words derives from their naming some nonnatural 
normative property. Ayer’s explanation is that normative words are “pseudo- 
concepts.” They do not name any qualities or relations, either empirical or 
logical. And, since for Ayer genuine concepts are either empirical or logical, 
ethical concepts are not genuine concepts at all. Normatively functioning 
concepts and sentences are “purely ‘emotive.’” For Ayer, there are two 
dimensions of meaning, the cognitive and the emotive. The empirically 
verifiable and the logically certifiable exhaust the cognitive. All else is 
emotive. To say that an expression is emotive means that it either evinces or 
arouses an emotion. To evince an emotion is distinct from stating that one 
has the emotion. A blush, a yawn, an interjection, a stimulus, “whoa” to 
move a horse, a command to a man, “Stand up!”—all are lumped together 
into the emotive (non-cognitive) category. They assert nothing, not even 
about feelings. They merely evince feeling. 

Words like ‘good,’ ‘bad,’ ‘ought,’ ‘lovely,’ ‘worthy,’ are, from this view, 
like blushes and yawns. “If I say to someone, ‘you acted wrongly in stealing 
that money,’ I am not stating anything more than if I had simply said, ‘You 
stole that money.’ In adding that this action is wrong I am not making any 
further statement about it. . . . If now I generalize my previous statement 
and say, ‘stealing money is wrong,’ I produce a sentence which has no factual 
meaning—that is, expresses no proposition which can be either true or false. 
It is as if I had written ‘Stealing money! !"—where the shape and thickness 
of the exclamation marks show, by a suitable convention, that a special sort 
of moral disapproval is the feeling which is being expressed.” 18 

Ayer is careful to point out that it is only the normative use of ‘X is 


18. A. J. Aver, Lancuace, TruTH AnpD Locic 107 (2nd ed., 1946). 
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good,’ ‘X is wrong’ which he characterizes as emotive. The same form of 
words could be used descriptively, as when I say, “In cannibal culture, eating 
human flesh is right,’ meaning that cannibal cultures as a matter of fact 
approve of eating human flesh. This is a sociological statement. It is a 
non-incitive, descriptive statement. In usual ethical discourse, however, 
ethical words are intended not descriptively but normatively. If we are to 
give a faithful analysis of actual ethical usage, we must account for the 
peculiarly incitive force of ethical words, and the emotive theory does this 
without invoking logically inadmissible nonnatural properties or without trying 
to define normative words in terms of descriptive words. This, too, is logically 
inadmissible because the normative and the descriptive are exclusive (and, in 
Ayer’s view, also exhaustive). A normative definiendum can never be defined 
by non-normative definientia. The logical error here is analogous to the error 
of deriving (inductively or deductively ) a normative conclusion from premises 
all of which aré non-normative. 

An ethical theory such as Ayer’s implies “that ethical philosophy consists 
simply in saying that ethical concepts are pseudo-concepts. . . . There cannot 
be such a thing as ethical science, if by ethical science one means the elabora- 
tion of a ‘true’ system of morals. For we have seen that, as ethical judgments 
are mere expressions of feeling, there can be no way of determining the 
validity of any ethical system, and, indeed, no sense in asking whether any 
such system is true. All that one may legitimately enquire in this connection 
is, what are the moral habits of a given person or group of people, and what 
causes them to have precisely those habits and feeling? And this inquiry 
falls wholly within the scope of the existing social sciences.” 19 

An analytical jurist who accepts a theory such as Ayer’s has first to decide 
whether legal concepts are straightforward empirical ones or whether they 
are something else. If he can demonstrate (and I do not think he can) 
that legal terms are just empirical terms, he will show they are defined in 
terms of psychology, sociology, economics, political science, culturology or any 
other relevant empirical discipline. He will stop calling legal terms 
‘normative.’ 

Legal premises, on this view, will be empirical statements, subject to 
the rules of formal logic. A jurist who accepts a logical positivistic ethical 
theory is likely (though not logically compelled)?° to accept the epistemo- 
logical orientation positivists share with certain other philosophers. Part of 
this orientation is a theory of what philosophical analysis is. It is a linear 


19. Jd. at 112. 
20. B. Russell, for instance, holds an ethical theory like Ayer’s. Yet Russell repudiates 


many of the epistemological theses of logical positivism. 
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affair; its model is Whitehead and Russell’s Principia Mathematica. First 
comes the discovery of an analytically adequate base. This means an 
analytically adequate set of primitive concepts and primitive sentences. An 
analytically adequate set of primitive sentences (axioms) is complete, 1.e., 
it is sufficient for deriving within the system and by the rules of derivation or 
transformation all the theorems in the system. And an analytically adequate 
set of primitive concepts is one which is sufficient for constructing a complete 
axiom-set. In Quine’s Mathematical Logic,?1 for example, which is in the 
Russell-Whitehead tradition, there are three primitive concepts: ‘neither— 
nor,’ ‘each and every’ (universal quantifier), and ‘X is a member of the 
class a.’ All the axioms of the system can be written in terms of these 
concepts. The (infinite) axiom set of the system is complete for classical 
mathematics. 

For a (logical) positivistic analytical jurist, who proposes, for some reason 
or other, that legal concepts are non-normative, an analytically adequate set 
of legal primitives would be a set of empirically interpretable?? legal concepts 
sufficient for formulating a complete set of axioms for a legal code or parts 
of it. 

On the other hand, if a (logical) positivistic analytical jurist decides that 
legal concepts are, after all, normative, the consequence for analytical juris- 
prudence will be to treat all legal concepts as emotive ejaculations. From 
the assumption that these ejaculations are neither true nor false, we would 
have to conclude that we cannot speak of a logical codification of the law. 
Ejaculations are not subject to logical manipulation, and at least the general 
precepts of the law would be, in this view, mere ejaculations. There is, 
however, a way out of this. It calls for an extension of formal logic. Logic, 
as conceived by logical positivists, deals with logical relations among state- 
ments. Statements are linguistic expressions which are true or false. Within 
this narrow conception of logic, linguistic expressions which are not statements 
cannot be handled logically. Although logical positivists have been exclusively 
preoccupied with the logic of statements, nothing in their general orientation 
forbids an enlarged logic. This would be a logic in which normatives as well 
as indicatives could be handled in accordance with certain well defined rules. 

Here, for example, is a standard valid argument all sentential components 
of which are indicative statements: 


21. I omit here certain refinements of statement which would be necessary in a precise 
description of the system. 

22. As legal primitives, the concepts would be undefined within the legal code. But, 
since we are working here on the assumption that legal concepts are empirical, there should 
be, if not explicit definitions, at least operational specifications of how the legal primitives 
are to be given empirical interpretation. 
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All those boxes will go to the storeroom. 
This is one of the boxes. 
Therefore, this will go to the storeroom. 


There are well-known standard rules for determining the validity of this 
inference. Suppose now we argue as follows: 


You should take all the boxes to the storeroom. 
This is one of the boxes. 
Therefore, you should take it to the storeroom. 


The logic of logical positivists has no rules for handling this. One of 
the premises and the conclusion are non-indicative (normative). Yet this 
is typical of the sort of argument that occurs in the language of morals and 
the law. From a legal norm together with a relevant factual premise we draw 
- a conclusion of law (normative). 

Such inferences can be assimilated into deductive (and inductive) logic 
provided that to the rules of the existing logic of indicatives are added suitable 
rules for manipulating non-indicatives as well. Logical positivists can go about 
constructing such a logic by introducing syntactical rules 2% for drawing purely 
syntactical distinctions between indicatives and imperatives (normatives, in 
general). Ayer’s characterization of normative utterances as emotive ejacu- 
lations is pragmatic. In pragmatics, his theory does not discriminate (and 
this is a mistake) functionally between an ethical utterance and an involuntary 
ejaculation.24 But Ayer’s position does admit of drawing a syntactical 
distinction between the imperative “You should take the boxes to the store- 
room’ and the indicative ‘All the boxes are going to the storeroom,’ as some 
philosophers have done. 

Thus, Ayer’s position in ethical theory can be made to allow codification 
in analytical jurisprudence. The normative elements in the code, when 
interpreted, would have only “emotive” meaning and would not be true or 
false. But they would be, syntactically, subject to rigid logical canons. 

As to ethical jurisprudence, whether legal concepts are treated as purely 
descriptive or as purely emotive will make no difference. The ethical theory 
of logical positivism implies that normative ethics cannot be a theoretical 
discipline. Therefore, no question can arise as to the relation between 
normative ethics and ethical jurisprudence. What are the ideals to which 


23. A syntactical rule is prescriptive about typographical shapes. For example, “the word 
‘ought’ is to be taken as an abbreviation for ‘it is not the case that may not’” and “ ‘p’ and 
‘q’ are to be taken as atomic formulae” are syntactical rules. They make no mention of how 
the typographical shapes are to be interpreted in terms of extralinguistic reference. 

24. For a thoughtful criticism see John Dewey, Theory of Valuation, 2 INTERNATIONAL 
ENCYCLOPEDIA OF UNIFIED ScrENCE, No. 4 (Chicago, 1939). 
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we ought to make the legal order conform? If taken as a normative question, 
it is really a pseudo-question. Grammatically it is a request for information. 
Semiotically, it is an inciter, a stimulus which normally would evoke responses 
including normative utterances. But, according to the theory, these are on 
a par with involuntary ejaculations. There is no question here of a rational 
debate as to the merits of one ethical injunction over another. If “We find 
that ethical philosophy consists simply in saying that ethical concepts are 
pseudo-concepts,”’ 25 then we must conclude that ethical jurisprudence consists 
simply in saying that the questions it poses are pseudo-questions. 

To sum up, the student of jurisprudence who adopts the ethical theory of 
logical positivism and who also decides that legal concepts are normative 
must regard ethical jurisprudence as a non-theoretical discipline. The answers 
to its questions are non-objective. He will do sociological jurisprudence, and 
he may also do analytical jurisprudence, but only after he has worked up 
a syntactical system of logic suitable for logically manipulating syntactically 
normative forms. 

Charles L. Stevenson’s Ethics and Language2® defends a view akin to 
but not identical with the ethical theory of logical positivism. Ayer denies 
that there are irreducibly ethical disagreements. All ethical disputes are 
carried on within a framework of moral presuppositions which themselves are 
beyond dispute. “What we do not and cannot argue about is the validity 
of these moral principles. We merely praise or condemn them in the light 
of our own feelings.” ?7 Every argument on a question of value is reduced 
to an argument about a question of logic or about an empirical matter of fact. 

Ayer never says what criterion distinguishes “ethical” or “moral” feeling 
from feelings of other sorts. Stevenson, on the other hand, has an elaborate 
theory on this subject. He locates the distinctively ethical in attitudes which 
are contrasted to beliefs. Ethical disagreements are genuine and irreducible. 
They are disagreements in attitude. In agreement with the logical positivists, 
Stevenson regards questions of belief to be questions of logic or of empirical 
fact. Attitudes, on the other hand, have to do with purposes, desires, interests, 
preferences and the like. When two people have an ethical disagreement, 
in Stevenson’s view this means simply an opposition of attitudes. For in 
ethics we deal with agreements or disagreements in attitudes. 

A value judgment ‘X is good’ means (roughly, but essentially), ‘I approve 
of X. Do so as well.’ This is a compound statement. One component is an 
indicative sentence giving factual information (capable of being true or 


25. Ayer, op. cit. supra, note 18 at 112. 
26. Yale University Press, 1944. 
27. At 111-112. 











GEORGE NAKHNIKIAN 91 


false). ‘The second component is an imperative. Now we can see why 
Stevenson does not simpliciter deny the three fundamental theses of a natu- 
ralistic ethics. The definiens is not simply a factual statement. Neither is it 
simply a command or imperative. A value judgment is a complex thing. In 
addition, Stevenson uses ‘meaning’ as follows: the meaning of a sign is its 
capacity to arouse certain kinds of psychological responses. If the responses 
are cognitions, the sign is said to have descriptive meaning. When the 
responses are attitudes, the sign is said to have emotive meaning. The word 
‘good’ has a complex meaning. It is partly emotive, partly cognitive. The 
distinctively normative or ethical meaning of good, however, is its emotive 
meaning: “‘. . . an ethical judgment can be true or false, but . . . its descrip- 
tive truth may be insufficient,to support its emotional repercussions.” 78 

Are all ethical disagreements (disagreements in attitude) rooted in disa- 
greements in belief? Stevenson thinks that they are not. Nevertheless, the 
changing of one’s beliefs is very often the determining of changes in one’s 
attitudes. So, there is a strong connection between questions of belief and 
questions of attitude. But, factual or otherwise, rational appeals have no 
privileged position. For the distinction between valid and invalid, cogent 
and incogent applies only to inductive or deductive proofs. Ethical reasoning, 
in which an ethical conclusion is supported by factual premises, is neither 
inductive nor deductive. (This is so because no valid deductive and no 
cogent inductive argument can exist if its conclusion is normative while its 
premises are not.) Inferences from factual reasons to ethical conclusions, 
rather than being either valid or invalid, are either successfully persuasive 
or unsuccessfully persuasive. Being a civilized man, Stevenson himself prefers 
rational methods to nonrational ones. But he maintains that we have no 
reason for saying that every disagreement in attitude is grounded in a dis- 
agreement in belief. Therefore, we cannot say that where an ethical disagree- 
ment exists, there is always a way of dissolving it by appeal to factual 
considerations. 

In spite of similarities, there are differences between Stevenson and the 
ethical theory of the logical positivists. The important similarity is that for 
both theories the normative is the emotive. But for Stevenson, the same 
sign functions in part descriptively and in part emotively, while for the logical 
positivists, if a sign is functioning emotively, it cannot at the same time and 
for the same interpreter function descriptively. A second important difference 
is that the logical positivists, as exemplified by Ayer, leave unspecified the 
differentia of “moral” or “ethical” feeling. Stevenson devotes close analysis 


28. Etruics anD LancuacE 267 (1944). 
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to this in terms of an attitude—belief distinction. Thirdly, the positivists 
regard the notion of ethical reasoning as meaningless. Stevenson regards it 
not as meaningless, but as being on a par with nonrational persuasion. It has 
already been stated that in the languages of ethics and law inferences are 
drawn from premises (some of which are normative) to conclusions which 
are normative. It has been suggested that a suitably enlarged formal logic 
would enable logical positivists to recognize such inferences and appraise their 
logical cogency as a matter of syntax. The same is true of Stevenson. But 
there is another class of ethical inferences. In these, ethical conclusions are 
supported by nonethical premises. For instance: “You shouldn’t come in 
with muddy shoes because mommy just scrubbed the floors,’ would be a 
good argument if addressed to a child. We can see that it is a good argument 
for a child if we contrast it with “. . . because we bought the linoleum from 
Sears.” Philosophers who recognize arguments of this type admit that they 
are neither deductive nor inductive. They call such arguments ethical infer- 
ences. Now the logical positivists would rule out as meaningless such ethical 
inferences, because for them an inference is either inductive or deductive. 
Stevenson does not go this far. He agrees with the logical positivists that 
this type of inference is not subject to the valid-invalid distinction. But this 
fact does not make meaningless the very concept of this sort of inference. 
Instead of trying to include these patterns of inference among the formal 
deductive or inductive patterns, he classifies them as persuasive patterns. 
Factual reasons are often piwerfully persuasive. They are successful in 
redirecting attitudes. Roughly, in a logical argument, the end result is a 
cognition. In a persuasive argument the end result is an attitude. 

On the whole, the consequences of Stevenson’s ethical theory for juris- 
prudence are the same as those of logical positivism. For analytical juris- 
prudence, the consequences are these: any adequate analysis of normative 
legal concepts must take into account their emotive meaning. There are 
no natural or nonnatural normative properties. The normative function of 
normative legal terms and of normative legal principles is determined by their 
capacity to arouse attitudes in interpreters. So far in the analysis, there is 
no reason why the syntax of the language of the law could not be formalized, 
or why we should not codify as much of the legal system as lends itself to 
codification within a formal logic sufficiently enriched to handle sentences of 
the imperative family. 

Stevenson’s theory rules out normative ethics as a theoretical discipline. 
The answers to the ethical jurisprudential questions are not contained in 
some objective ethical norms, but rest in some persuasive methods whereby 
it is hoped agreement in attitudes can be reached. 
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Let us now proceed to the Oxford philosophers. I have included the 
Oxford ordinary language philosophers among the non-cognitivists because 
they deny the central theses of naturalism and intuitionism. In this they 
agree with Stevenson and the logical positivists. Oxford philosophy represents 
a revolutionary conception of philosophical activity. Its influence is growing 
daily, and its conception of how we should philosophize has far-reaching con- 
sequences for the methodology of analytical and ethical jurisprudence. These 
are two important reasons for becoming familiar with their views.?® 

Philosophers of the Oxford persuasion who have written important books 
or articles bearing upon ethical theory include S. Toulmin,?® R. M. Hare,3! 
H. P. Nowell-Smith,3? J. O. Urmson, Stuart Hampshire, J. L. Austin, and 
H. L. A. Hart. Of these men, Hart is the only specialist in jurisprudence. 
He is currently Professor of Jurisprudence at Oxford. 

Hart is exclusively concerned with the problems of analytical jurispru- 
dence. In the immediately following paragraphs, I shall report what it is 
that Hart is trying to do in the field of analytical jurisprudence. I shall 
then consider the views of Toulmin and Hare as they relate to the problems 
of ethical jurisprudence. 

I shall refer to two of Hart’s papers. The first paper, “The Ascription of 
Responsibility and Rights,” appeared in 1951.33 The second paper is Hart’s 
inaugural address at Oxford, delivered in May, 1953, on tie occasion of his 
assuming the chair of Jurisprudence.*4 I shall use the first paper as a 
commentary on the second. 

The task of analytical jurisprudence, according to Hart, is to dispel the 
perplexities which confront us when we realize that we know perfectly well 
how to operate with legal concepts and yet we do not understand them. 
This sort of perplexity cannot be resolved by consulting dictionaries. Nor 
can they be resolved by citing examples of rights, contracts, corporations and 
the like. A competent student of the law knows the dictionary definitions 
and can recognize examples of rights and the like. Yet he is puzzled, and he 
is puzzled because legal words, compared with ordinary words, are in different 
ways anomalous.?5 


29. For more examples and a somewhat general characterization of the new Oxford move- 
ment, see Gilbert Ryle, Ordinary Language, 62 Puitos. Rev. 167, and Morris Weitz, 
Oxford Philosophy, id. at 187 (1953). These papers will suggest further reading for those 
whose curiosity may be aroused. 

30. An EXAMINATION OF THE PLacE or REASON IN Etuics (Cambridge, 1950). 

31. Tse LancuacE or Morats (Oxford, 1952). 

32. Eruics (Pelican [A 298], 1954). 

33. Essays in Locic AND LancuacE 145 (A. Flew ed., Philosophical Library, 1951). 
34. Definition and Theory in Jurisprudence, 70 Law QuarTERLY Review 37 (1954). 
35. Op. cit. supra, note 34. 
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One anomaly is illustrated by the words ‘legal right.’ Hohfeld has dis- 
tinguished four species under the general category of legal rights: right, 
privilege, power, and immunity. Is the word ‘right’ applied to these four 
very different species a mere homonym? We have a pre-analytic conviction 
that the word is not a mere homonym, and that there is a principle behind 
the application. Yet we are at a loss to say just what that principle is. 
Another anomaly of some legal words is that unlike words such as ‘chair’ or 
‘horse’ they have no obvious counterparts in the world. And so the traditional 
theories propose certain unobvious counterparts. The legal Platonists propose 
disembodied universals. The American Realists aver that the word ‘right’ 
refers to our predictions as to the probable behavior of courts or officials. The 
Scandinavian jurists say that a right is a fictitious entity. 

These attempts, according to Hart, are misleading. They formulate the 
problems in the form of questions such as these: What is law? What is a 
state? What is a right? What is possession? But these are requests for 
definitions. These requests, in turn, presuppose that legal concepts are 
capable of being defined by specifying necessary and sufficient conditions for 
their application. Formulating the problem in this manner, Hart thinks, has 
led at certain points to a divorce between jurisprudence and the study of 
the law at work. It has created the impression that certain fundamental 
legal cc ncepts cannot be elucidated “without entering a forbidding jungle of 
philosophical argument.” ‘The remedy Hart suggests is to take a fresh look 
at the ways in which these legal concepts do their work in the language of 
the law as it exists. The philosopher’s job is to elucidate these specialized 
functions. This is an application of the methodological principle espoused 
by Oxford philosophers: to be clear about what law, contract, etc. are is to 
be clear about the ways in which the words ‘law,’ ‘contract,’ etc. are used in 
legal language. 

The basic reason why it is futile to try to define legal terms by reference 
to necessary and sufficient conditions for their application is that in the 
language of the law legal terms perform functions which are radically unlike 
the way words or phrases such as ‘chair’ or ‘heavier than’ do their work. 
This latter class of words is used to describe facts or name publicly observable 
things and properties. We are in no doubt as to the general class to which 
chairs belong. It is, therefore, possible, if we so choose, to look for the specific 
differences between chairs, tables, stools and the like. It is, in short, possible 
to give a definition of ‘chair’ in terms of a genus and a differentia which are 
necessary and sufficient for the application of the word. A phrase like ‘heavier 
than’ can also be defined in terms of necessary and sufficient conditions. In 
this case, however, the necessary and sufficient formal conditions are not given 
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per genus et differentiam but rather in terms of asymmetry, transitivity, and 
identity supplemented by operational (material) conditions involving per- 
formances with scales or other apparatus. 

Take now the legal use of the word ‘contract.’ What is a contract? If 
we put the question this way, we may be misled either to say that a contract 
is a fictitious entity or a Platonic universal or a word which refers to complex 
facts. But these theories fail to elucidate the actual work that the word 
‘contract’ does in legal discourse. This is the trouble with erecting a legal 
theory on the basis of a definition. The definition fails to explain the actual 
function of the word in law; hence the theory based on the definition fails to 
be a theory of the law as it exists. This is what makes such theories inadequate. 

The first step in the right direction is to examine the use of legal words 
in sentential contexts. We should elucidate not ‘contract,’ but ‘A has a contract 
with B.’ If we omit to look closely into the actual workings of the law, 
we may be tempted to think that ‘A has a contract with B’ states a fact; 
that its logical status is no different from ‘A has eyes the color of B’s.’ This 
would be a mistake. When uttered by a judge in a law court, ‘A has a 
contract with B’ is neither a factual statement nor a device for evincing or 
kindling feelings or expressing or arousing attitudes. It is a conclusion of law. 

The characteristic difference between typically legal utterances and 
typically factual utterances is that the former are defeasible. An examination 
of the defeasible character of legal claims will show that legal words. cannot 
be defined in terms of necessary and sufficient conditions. 

Every lawyer knows that in England and in the United States the law 
insists on certain conditions necessary for a prima facie contract. There must 
be at least two parties, an offer, an acceptance, a consideration, and in certain 
specified types of situations a written document. But the mere existence of 
these conditions is not sufficient to establish a contract. There are certain 
defenses, the presence of any one of which would either nullify or weaken a 
claim. In short, a prima facie claim ‘A has a contract with B’ is defeasible. 

The same point may be illustrated by the following example. This 
illustration is illuminating in that it shows an essential similarity between a 
legal claim in court and a “non-legal” claim out of court. Someone drops 
his wallet. I pick it up, catch up with him and say, “This is your wallet.” 
Now imagine that the police drive up and arrest the man for having stolen 
the wallet. Given this new information, I would no longer say that the wallet 
is his. This shows that ‘This is your wallet’ in this context is not equivalent 
to “This was in your pocket and you dropped it,’ nor to any other descriptive 
statement. Any descriptive statement which truly describes the facts before 
the coming of the police remains true. But I now withhold ‘This is your 
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wallet.’ In the present context, “This is your wallet’ ascribes a right, and 
any such ascription is defeasible. Moreover, my unofficial utterance is, never- 
theless, like the utterance of a judge in court. It is a conclusion of law. 

In a different context, “This is yours’ can function primarily and, indeed, 
purely descriptively, as for instance when I say ‘Yes’ to a patient who is just 
coming out of anesthesia and who asks me if the hand he sees on his bedsheet 
is his. It is the context that determines the function. In legal contexts, 
sentences used to ascribe responsibilities and sentences used to make claims 
or confer rights are alike in that they are all defeasible. 

Let us return to the example from contracts to see how Hart supports 
his thesis that legal concepts are not susceptible of definition by necessary and 
sufficient conditions. In the first place, the distinction between the positive 
(i.e., necessary) conditions for the prima facie existence of a contract and the 
defenses is legal and not formal. Call the positive conditions ‘P-conditions’ 
and the defenses “D-conditions.’ We can always make a conjunction of the 
P-conditions with the negated D-conditions. Thus we can say a contract 
exists if, and only if, P; P2 Ps Di; De De ...Dn. Formally, there is no 
difference between, say, P; and D;. If either P; fails or D; fails, the con- 
tract is either voidable or weakened. But, as the law actually works, there 
is a legal difference between the P- and the D-conditions. The P-conditions 
are determined by legal precedent to be necessary for the prima facie existence 
of a contract. A lawyer does not file action in contract if one of the P- 
conditions is clearly absent. The D-conditions usually come up later when 
the case is before the judge and jury. Legally, then, the list of P-conditions 
is complete. This is not to say, of course, that decisions as to the existence 
or absence of any of the P-conditions are mechanical. Words like ‘offer’ 
and ‘acceptance’ are vague. ‘Their application sometimes calls for legal 
decision. But this vagueness is also shared by the D-conditions. The signifi- 
cant respect in which the P- and D-conditions differ is that the D-conditions 
are not spelled out in exact detail. The conjunction P; Pe Ps D; De Ds 
. . . Dn is open-ended. In a book on contracts we may find what looks like 
an exhaustive list of defenses. But the language in which they are stated does 
not supply the judge with mechanical criteria of application. For example, 
one defense is undue influence. This is an umbrella term which covers a 
multiplicity of particular facts which may have nothing in common except 
that they come under the same rule. It will not do to say that the term ‘undue 
influence’ is meant to rule out some positive condition such as the absence of 
a state of mind characterized as ‘full and free consent.’ The judge decides 
only on the publicly supportable evidence. His job is not to take the evidence 
of economic pressure or social pressure as evidence for the existence of a 
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common state of mind induced by these two dissimilar types of coercion. The 
legal cash value of undue influence is just the proved fact of some particular 
pressure, social, economic or otherwise: “. . . the defense, e.g., that B entered 
into a contract with A as a result of the undue influence exerted upon him by 
A, is not evidence of the absence of a factor called ‘true consent,’ but one of 
the multiple criteria for the use of the phrase ‘no true consent.’” 86 To say, 
then, that P; Po Ps Di De Ds; is open-ended is to call attention to this fact, 
namely, that no exhaustive and detailed list of defenses can be supplied 
antecedently to any particular occasion of a judge’s decision. This is different 
from saying that umbrella terms are vague or ambiguous. When new defenses 
are legally made to fall under the rule of undue influence, this in no way 
affects the vagueness or ambiguity of the phrase ‘undue influence.’ 

This peculiarity of the open-endedness of the defeating conditions rules 
out the possibility of defining a word such as ‘contract’ as used in the law 
by reference to necessary and sufficient conditions. Hence any theory which 
rides upon the back of such definitions is bound to misrepresent the practice 
and procedure of the law. 

The proper method of elucidating such legal words as ‘contract,’ ‘right,’ 
and the like is to ask not: What is a contract? What is a right? The proper 
way is first to elicit the conditions under which decisions such as ‘A has a 
contract with B’ or ‘A has a right with respect to B’ are true and, second, 
to describe the peculiar job that such utterances perform in legal discourse. 

As a model of this sort of analysis, Hart gives an elucidation or analysis of 
‘a legal right.’ 


(1) A statement of the form ‘X has a legal right’ is true if the following 
conditions are satisfied: 
(a) There is in existence a legal system [with all that this implies 
by way of general obedience, the operation of the sanctions of the 
system and the general likelihood that this will continue]. 
(b) Under a rule or rules of the system some other person Y is, in 
the events which have happened, obliged to do or abstain from 
some action. 
(c) This obligation is made by law dependent on the choice either 
of X or some other person authorized to act on his behalf so that 
either Y is bound to do or abstain from some action only if X (or 
some authorized person) so chooses or alternatively only until X (or 
such person) chooses otherwise. 
(2) A statement of the form ‘X has a right’ is used to draw a conclusion 
of law in a particular case which falls under such rules.37 


36. Op. cit. supra, note 33. 
37. Op. cit. supra, note 34 at 49. The bracketed material is interpolated from id. at 42. 
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There are several points worth noticing in this elucidation. In the first 
place, the conditions (a), (b), (c) are necessary but not also sufficient for 
defining ‘a legal right.’ Y’s obligation mentioned in condition (b) depends 
upon the absence of D-conditions. Y’s lawyer can argue that although all the 
circumstances on which X’s claim could succeed are present, yet in the 
particular case the claim should not succeed because other circumstances are 
present which brings the case under some recognized head of exceptions. In 
short, X’s claim is defeasible. Thus, Hart’s elucidation of ‘a legal right’ is 
not in terms of necessary and sufficient conditions. 

In the second place, Hart says that a statement of the form ‘X has a right’ 
is used to draw a conclusion of law. This merits some attention because it 
is based upon the proposition that utterances in legal discourse which make 
claims (This is mine), yield claims (Yes, this is yours), or give decisions (A 
owes B ten dollars) are performing a job altogether different from statements 
of fact or phrases which we use to influence or evince emotions. In the 
language of lawyers “This is mine’ or ‘X has a right’ are ‘operative words.’ 
By the utterance of such sentences, especially in the present tense, we often 
do not describe but actually perform or affect a transaction. With them 
“we claim property rights, confer or transfer such rights when they are claimed, 
recognize such rights or ascribe such rights whether claimed or not.” 38 

Let me sum up by reviewing the four characteristics which Hart says 
constitute the distinctive features of legal words like ‘right,’ ‘contract,’ or 
‘duty.’ (1) An utterance ‘X has a right’ tacitly assumes “a special and 
very complicated setting, namely, the existence of a legal system. . . . But 
though this complex situation is assumed in the use of these statements of 
rights or duties they do not state that it exists.” °9 Nor do they make predic- 
tions that the rules will be enforced. “No doubt, when someone has a legal 
right a corresponding prediction will normally be justified, but this should 
not lead us to identify two quite different forms of statement.”4° (2) ‘X 
has a right’ not only presupposes the existence of a legal system but it also 
has a special connection with a particular rule of the system. This can be 
seen when we ask: ‘Why does X have a right?’ But again, ‘X has a right’ 
does not state the relevant rule to which we appeal to answer ‘Why does X 
have a right?? One who says ‘X has a right’ has drawn a conclusion from 
the relevant and unstated rule and from the relevant and unstated facts of 
the case. ‘X has a right’ is “the tail-end of a simple legal calculation: it 
records a result and may be well called a conclusion of law. It is not there- 


38. Op. cit. supra, note 33. 
39. Hart, op. cit. supra, note 34 at 42. 
40. Ibid. 
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fore used to predict the future as the American Realists say; it refers to the 
present . . . but unlike ordinary statements does not do this by describing 
present or continuing facts.”*1 (3) The assertion ‘X has a right’ stated by 
a judge in deciding the case has a different meaning than the like statement 
uttered out of court. The judge’s utterance is official, authoritative, and, let 
us assume, final. The utterance out of court is none of these. Still, in spite 
of these differences, the statements are alike; they are both conclusions of 
law. Be they official or unofficial, they are decisions made by appealing to 
relevant rules and relevant facts, but they neither mention nor describe either 
the rules or the facts. They thus perform a special job, which is different 
from the job done by descriptive or emotive utterances. (4) “In any system, 
legal or not, rules may . . . attach identical consequences to any one of a set 
of very different facts.”42 Take the game of baseball: you are “out” if 
you either struck out, popped out, or are tagged out. No two of these ways 
of being “out” need have anything in common except that they come under 
the same rule which attaches identical consequences to them, namely, that you 
stop playing until your next turn comes up. 

What Hart is doing here is typical of the Oxford analysts. Philosophical 
analysis aims to elucidate language, and the way to elucidate is to see, in 
typical contexts, how whatever you are trying to elucidate is typically 
employed. Thus, the evaluative use of ‘good’ is to prescribe or commend. 
Any analysis which overlooks this linguistic fact or proposes a use for ‘good’ 
not in conformity with its standard use is ipso facto wrong. The task of the 
philosopher is not “to devise or sanction linguistic usages—especially when 
this activity involves misrepresenting our existing concepts. It is more his 
business to analyze the sense of [the concept in question] (and the criteria 
[for its application] ), which are already implicit in our ethical discussions, and 
whose existence cannot be explained away .. .” 48 

The Oxford analysts deny that ethical words are simply descriptive or 
simply prescriptive. They maintain, however, that the prescriptive meaning 
of these words is primary. R. M. Hare, for instance, argues that the prescrip- 
tive sense remains constant for every class of objects whereas the descriptive 
sense varies with each class; that the descriptive sense can be made to change 
by using the prescriptive sense, but not vice versa; and that it is possible to 
teach the typically prescriptive sense of ‘good’ in total isolation from any 
of its descriptive functions. Moreover, when ‘good’ is used purely descrip- 


41. Id. at 43. 
42. Id. at 44. 
43. S. Toutmin, AN EXAMINATION OF THE PLACE OF REASON IN Ertuics 40-41 (Cam- 


bridge, 1950). 
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tively, it can no longer be made to perform its special evaluative function— 
namely, to commend.*4 ‘Thus, the Oxford philosophers do not simply deny 
that ethical utterances are judgments capable of being true or false. They 
deny that ethical or evaluative utterances can be simply translated into natu- 
ralistic “is” statements. Their arguments are designed to prove that such 
translations do violence to the ways in which evaluative utterances are in 
fact used. 

Let us recall, once again, their basic methodological principle: To be clear 
about what, e.g., goodness is, is to be clear about the ways in which the word 
‘good’ is used in our language. An examination of these uses shows, accord- 
ing to them, that ‘good’ does not name a property: that in evaluative utter- 
ances the word is used to commend; and, further, that there are empirical 
criteria for providing a justifying ground for commending specific classes of 
things. For instance, the criteria for a good strawberry are different from 
the criteria for a good automobile; but the word ‘good’ in ‘good strawberry’ 
and in ‘good automobile’ is univocal. When we utter the sentences ‘This 
is a basket of good strawberries’ and ‘This is a good automobile,’ anyone 
who understands the word ‘good’ (evaluative) understands that the sentences 
are being used to advise that the basket of strawberries and the automobile 
be chosen. This understanding does not presuppose familiarity with the 
criteria for good strawberries (being ripe, red, sweet, large, juicy, firm, etc.) 
or for good automobiles (safe, economical, durable, etc.). Thus, in the 
assertion that this is a good automobile, the word ‘good’ is not simply a 
shorthand for ‘safe, economical, durable, etc.’ If it were, say the Oxford 
analysts, then the sentence “This is a good automobile’ would be equivalent 
to the sentence “This is an automobile and it is safe, economical, durable, 
etc.’ If this latter sentence is to qualify as a naturalistic “is” sentence, then 
none of its extralogical vocabulary is an evaluative term. But then the 
naturalistic sentence cannot be equivalent to the original evaluative sentence; 
for the original sentence is used to evaluate or commend, while the natu- 
ralistic sentence can be used only to describe. Nor is the word ‘good’ the 
name of some nonnatural value property; for if it were, we could not use 
the sentence “This is a good automobile’ to commend the automobile; we 
could only succeed in saying that it has a certain value property, and this 
again, is to describe and not to evaluate. Evaluation and description are very 
different linguistic activities. 

The Oxford philosophers’ distinction between the prescriptive or com- 
mendatory meaning of ‘good’ and other evaluative words and the empirical 


44. R. M. Hare, THe Lancuace or Morats 118-26, 147, 150 (Oxford, 1952). 
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criteria for their application is very similar to Stevenson’s “second pattern 
of analysis.” Stevenson also maintains that the evaluative meaning, for 
instance, of ‘good’ in ‘good strawberry’ and ‘good automobile’ is univocal. 
What the intuitionists call the “good-making characteristics’ and what the 
Oxford analysts call the criteria Stevenson calls the “rich and varied 
descriptive meanings for the ethical terms, in addition to emotive meaning.” 
Stevenson’s “emotive meaning” corresponds to the Oxford analysts’ “com- 
mendatory use.” 

There are, then, these three fundamental conclusions about which the 
Oxford analysts and Stevenson agree: ethical or evaluative words are not 
simply descriptive or simply prescriptive; however, the prescriptive (com- 
mendatory, emotive, etc.) meaning of these words is primary; ethical or 
evaluative words, in their primary sense, are not names of properties or 
attributes, either natural or nonnatural. The differences between the Oxford 
analysts and Stevenson are chiefly in their method of philosophizing. The 
Oxford analysts eschew philosophical theories. They would reject, for 
example, such philosophical theories of meaning as “the meaning of a sign is 
the disposition to arouse certain kinds of psychological responses” (C. L. 
Stevenson and C. W. Morris); “the meaning of a sentence is the method of 
its verification” (Vienna Circle); “a sentence is cognitively meaningful if, 
and only if, it is either empirically confirmable or logically certifiable” (later 
positivism and Logical Empiricism). ‘The Oxford philosophers operate on 
the principle that the most direct and obvious way to be clear about concepts 
is to elucidate the ways in which they are used. Indeed, they maintain that 
unless we are clear about the concepts in the language we actually use, we 
cannot be clear about concepts we may wish to introduce in a reconstructed 
language. 

In order to forestall misunderstanding, it must be pointed out that the 
Oxford analysts use the word ‘use’ in a technical way. How a concept is 
used is not discovered by simply observing the ways in which people do talk. 
The uses of a word are elucidated by describing their logical relations with 
other concepts. For example, if the logician wishes to define the word 
‘number’ as this word is used by mathematicians, he has to observe the actual 
use mathematicians make of mathematical statements about numbers. Or, 
if an analytical jurist wishes to elucidate the phrase ‘legal right,’ he has to 
observe the ways in which statements about legal rights are used by judges 
and lawyers. He has to notice how the concept of legal right is related to 
other concepts, e.g., privilege, immunity, duty. He has to observe what 
entailments are warranted within legal discourse among statements containing 
‘right,’ ‘duty,’ ‘privilege,’ ‘immunity,’ and the like. How wide a description 
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of these relations is called for depends upon what puzzles we are trying to 
clear up. The foregoing extensive report of H. L. A. Hart’s views is a case 
in point. According to the Oxford analysts, the philosopher differs from 
the plain man not in having any privileged insights into the nature of things, 
but in having achieved clarity by cultivating sensitivity to the contours and 
nuances of the language within which philosophical perplexities arise and 
must be resolved. 

This conception of philosophy entails the rejection of normative ethics. 
Traditionally, normative ethics has sought rationally grounded moral rules of 
conduct. Differences have existed as to the nature of the rational grounds of 
morality because of differences as to what reason is. The Oxford analysts, 
agreeing with other non-cognitivists, deny that any justification grounded in 
reason can be meaningfully required for adopting ultimate norms. Ultimate 
moral commitments are decisions, not cognitions.45 Compare two hypo- 
thetical situations. In one of them, we are faced with choosing between two 
different theories about the physical world. To say that they are two different 
theories is another way of saying that the two theories will not agree in all 
the predictions and explanations they give. This means, in turn, that in 
principle there would be facts we could cite for justifying our choice of one 
of the theories, or neither, if neither theory accounted for the facts. 

Suppose now that we are faced with a choice between two rival moral 
codes. Again, to say that they are two different moral codes is to say that 
they give different answers to the question “How should I live?” For, if 
they give the same answers to this question, we would have to recognize that 
they are in substance identical and only verbally different formulations. The 
choice of one of the rival codes involves the making of an ultimate decision. 
There. is, of course, a difference between decisions based upon careful con- 
siderations and decisions made haphazardly. For the purpose of our illustration, 
let us assume that our choice of one of the rival codes was carefully considered. 
We reflected long and in our cooler moments; we took into account all the 
facts to the best of our knowledge; in the light of our past experience, we 
compared the kind of life we would live by one of the codes with the kind of 
life we would live by its rival. Having done all this we found that we prefer 
one of the two ways of living. We were committed to the moral code enjoin- 
ing that way of living. Everyone would admit that such a decision is rational 
and not capricious or perverse. But it is conceivable that two people might 
arrive at different decisions after having gone through these careful considera- 
tions. How can we say that at most one of them is rationally justified? We 


45. See, e.g., Hare, op. cit. supra, note 44 at 69 et passim. 
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cannot; for, by hypothesis, each has made a rationally grounded choice. The 
basic mistake of traditional normative ethics has been the belief that there is 
a higher criterion for judging ultimate commitments which are rational in 
the above sense. According to Oxford philosophers, there are good reasons 
for making ultimate moral commitments; but these good reasons are not 
objective in the sense that traditional normative ethics would have it. Ultimate 
moral choices, although based on cognitions, are themselves not cognitions 
but decisions. And the moral principles which are the linguistic correlates 
of these decisions are not descriptions of scientific or metaphysical states of 
affairs. ‘They are injunctions as to how to live. This is the fundamental 
reason why it is proper to classify the Oxford analysts as non-cognitivists. 

As in the case of Stevenson and the logical positivists the non-cognitivism 
of the Oxford philosophers does not prevent them from uttering normative 
injunctions. Moral exhortation is one thing. Philosophical analysis is some- 
thing else. Moral exhortation is not the proper function ef a philosopher in 
the role of a philosopher. Like everyone else, the non-cognitivists, too, have 
moral convictions. What needs to be emphasized, however, is that on non- 
cognitivist views these moral convictions are not objectively true statements 
describing scientific or metaphysical facts. 

The extrusion of normative ethics from philosophy makes a difference to 
ethical jurisprudence. If normative ethics is not a theoretical science, the 
validity of legal norms cannot be established by “higher” objective: norms 
discovered by recondite philosophical investigations. In particular, the rejec- 
tion cf normative ethics amounts to a wholesale removal of natural law 
theories from jurisprudence. 

Let us recall that natural law theorists are ultimately in search of a con- 
sistent way of deriving the “ought” from the “is.” They seek to do this 
in such a way that the objective validity of one and only one ethical code 
would follov’ as a corollary. These theories are overtly or covertly premised 
upon the assumption that there is such a thing as the nature or essence of 
man. ‘This premise coupled with the premise that man ought to live in 
accordance with that essence implies that there is one and only one correct 
way to live. ‘This amounts to believing in the possibility of normative 
ethics. Even though some Oxford philosophers countenance the passage 
from the descriptive (“is”) to the prescriptive (“ought’’) ,4® this is not enough 
to sustain natural law. All Oxford philosophers agree that there is no “nature 
of man” in the sense just described, and therefore that normative ethics is 
not possible. This is the root of their quarrel with natural law. 


46. E.g., S. Hampshire, Fallacies in Moral Philosophy, 58 Minp 466 (1949) and Toulmin, 
op. cit. supra, note 43. 
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Even a sophisticated defense of natural law such as that by A. P. 
d’Entréves is not immune to this objection. Professor d’Entréves4* concedes 
the force of Hume’s and Kant’s objections to deducing the “ought” from 
the “is.” He thinks that the difficulties they point out can be avoided by 
following Giambattista Vico’s suggestion that the “is” (verum) and the 
“ought” (certum), the element of fact and the element of authority, are 
inseparably fused in every law. This would circumvent the need to deduce 
the one from the other. But the problem remains in a different form. It 
now becomes the problem of showing how the element of fact supports the 
element of authority. Does the fact that the Latin paterfamilias would have 
very strong feelings against the English common law in the matter of testa- 
ments prove that the authority of the law is invalidated? What is the relation 
of these very strong feelings to what “reason” reveals as to the comparative 
claims of family duty and individual freedom? What if an English pater- 
familias had very strong feelings diametrically opposed to the feelings of his 
Latin counterpart? Let us grant, for the sake of the argument, that if we 
look close enough we will find a purpose (a value) or a congeries of purposes 
that every law is intended to realize. But there are laws intended to imple- 
ment Nazi values and laws intended to implement humane values. 


For my part [d’Entréves writes], I believe that in every human society, in 
fact in “human nature” itself, there are certain ultimate standards or 
values which determine approval or disapproval, assent or dissent; and 
I believe that it is these same values that determine our judgment as to 
whether a law is “just” or “unjust”: in other words—to use a very 
ancient language that seems perfectly appropriate at this point—whether 
we are bound in conscience to obey it or not. To ascertain such values 
may be thought a modest—or an immodest—undertaking. Yet I think 
that, failing all other ways, such an undertaking is well worth attempting, 
and may even in the end lead us to a much greater amount of agreement 
than we might expect.*8 


If this is what d’Entréves’s defense of natural law comes to, I do not see that 
it is in any way different from what the non-cognitivists say. They, too, are 
willing to entertain the hypothesis that, upon careful consideration, every 
man might make identical fundamental moral commitments. But I have 
been assuming all along that the point of natural law theories is not this 
hypothesis. It is, rather, that whether people do agree on morals or not, 
there is a set of moral principles which they ought to accept, and that what 
these principles are can be objectively established. This claim alone would 
give content to the first basic tenet of natural law theories, namely, to the 


47. 1 Naturat Law Forum 5 (1956). 
48. Id. at 45-6. 
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tenet that normative ethics is a science. In matters of science there are criteria 
entitling us to say that even though a certain individual or group disbelieves 
a certain statement, the evidence is such that he or the group ought to believe 
that statement. We do not wait for universal agreement before we feel that 
we are justified in making this judgment. I do not see that d’Entréves has 
succeeded in showing that analogous judgments can be made in morals. The 
non-cognitivists argue that they cannot. The Oxford non-cognitivists argue 
this point by trying to show that the logic of the language of morals is 
radically different from the logic of the language of science. 

The Oxford rejection of normative ethics has a second consequence for 
ethical jurisprudence. Philosophers of the Oxford persuasion would not be 
too happy with the generality of the central question of ethical jurisprudence. 
As it is usually formulated, that question is: What is the ideal or what are 
the ideals which we ought to realize through law? They would rather prefer 
to ask less general questions: What sort of law ought we to pass when faced 
by a more or less definitely specifiable situation X? According to Stephen 
Toulmin, for instance, such a question can be morally answered on two 
grounds alone: (a) That we ought to do Y in situation X, because this is 
what some principle of the moral code of the society in which situation X 
exists demands; or (b) We ought to do Y because that is most conducive 
to the welfare of the others in the community.49 We cannot, Toulmin insists, 
ask why we should give (a) or (b) as an ultimate good reason, for to give an 
ultimate good reason is to give either (a) or (b). By way of interpolation, 
let me suggest that (b) is more fundamental than (a). Otherwise we would 
have difficulty in explaining the fact that we sometimes approve moral rebels 
in a given society. The moral prophet’s exhortations derive their 
authority from the fact that they are proposals made in the name of an ideal 
transcending both the merely personal preferences of the moral prophet and 
the already existing moral rules. Let me further suggest that, upon close 
examination, (b) may be found to be an analytic presupposition of the 
concept of morality. That is to say, it may be that to be moral entails to 
live by (b). Whether this is so or not can be determined only by a careful 
examination of the ways in which we use the word ‘moral,’ a task which 
I cannot undertake here. If it should be true that (b) is analytically related 
to the concept of morality, then it would follow that Y’s being conducive to 
the welfare of others in situation X is a logical and not just a causal reason 
why Y is our duty. The logic, however, would be imbedded in our linguistic 
uses. As philosophers we would simply make explicit what these uses are. 


49. TouLmIN, of. cit. supra, note 43 at 156. 
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This is an altogether different conception from the one according to which 
the job of the philosopher is to discover, by exercising his reason, ultimate 
norms woven into the fabric of reality. It is this latter sense of objectivity 
of ultimate norms that Oxford philosophy eschews. Once this is understood, 
the Oxford philosophers would not deny that there is objectivity in morals in 
the sense that there are criteria for justifying moral utterances. What they 
would deny is that these criteria are discovered by “metaphysical insights” 
or “rational intuitions” or by empirical science. 


IV 


Now we come to the Neo-Kantians. I think two commitments constitute 
a sufficient condition for classifying an ethical philosopher as a Neo-Kantian. 
First, he must hold that there is a single principle which is the categorical 
imperative of conduct, where by ‘conduct’ is meant activity capable of being 
selective and reflective. Second, he must hold that this principle is demon- 
strably rational and the method of demonstration is purely philosophical and 
without empirical admixtures.59 H. J. Paton5! and C. I. Lewis5? are 
Neo-Kantian in ethics, but beyond the fact that they satisfy the sufficient 
conditions of Neo-Kantianism they have hardly anything else in common. 
Paton accepts Kant almost literally. Lewis is a naturalist in value theory 
and he takes far-reaching exceptions to certain fundamental Kantian doctrines. 
Furthermore, his manner of demonstrating the categorical imperative of 
rationality and his statement of the imperative itself are very different from 
Kant’s. 

Lewis has said that “valuation is always a matter of empirical knowledge. 
But what is right and what is just, can never be determined by empirical 
facts alone.” 5% In short, value judgments are distinct from ethical judg- 
ments. The former can be analyzed in empirical terms; the latter cannot. 
Lewis agrees with naturalists that ‘good’ can be defined empirically and that 
value judgments are empirically true or false. All this he argues in great 
detail and very plausibly in An Analysis of Knowledge and Valuation. 
However, he says that ‘right’ cannot be defined empirically; that correspond- 
ingly, judgments of obligation, as distinct from judgments of valuation, “can 
never be determined by empirical facts alone.” Some critics have said that 


50. A corollary of this is that obligation words are not to be defined in empirical terms. 
51. Tue CarecoricaL Imperative (Chicago, 1948). 

52. An ANALysIs OF KNOWLEDGE AND VALUATION (Open Court, 1946); “The Rational 
Imperatives” in Vision AND Action (Sidney Ratner ed., Rutgers, 1953). Lewis’ most recent 
book on ethics is THz Grounp AND NaTurE oF THE RicHT (Columbia, 1955). 

53. An ANALysis oF KNOWLEDGE AND VALUATION 554 (Open Court, 1951). 
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Lewis has placed himself in an untenable position. The gist of the charge 
is this: Lewis divides all judgments into analytic (and a priori) and synthetic 
(and a posteriori). He explicitly denies the existence of synthetic a priori 
judgments. Now judgments of valuation are taken care of. They are said 
to be empirical, hence synthetic. But how about judgments of obligation? 
Not all of these are analytic. ‘No rule of action is right except one which is 
right in all instances, and therefore right for everyone,’ is analytic, according 
to Lewis. But is “Truth-telling is right’ also analytic? If not analytic, and 
not synthetic (empirical) because it is a judgment of duty, what is it? 54 
Lewis has yet to publish his work on Ethics. My own prognosis is that he 
will be able to show that his critics have somehow missed the point of what 
he is trying to say. But prognosis aside, his position in his publications to 
date is something like this. 

In An Analysis of Knowledge and Valuation ®® Lewis says that there is a 
connection between the intrinsically good and the morally imperative, but 
‘good,’ meaning ‘useful for conducing to satisfaction,’ is something different 
from ‘good’ meaning ‘morally justified.’ In his more recent paper, “The Ra- 
tional Imperatives,” he tells us what the categorical imperative of conduct is: 


The basic imperative is . . . simply that of governing oneself by the advice 
of cognition, in contravention, if need be, to impulsions and inclinations 
of feeling. . . . The most comprehensive imperative of rationality may 
be called the Law of Objectivity: so conduct your deliberate activities as 
to conform them to the objective actualities cognitively signified by your 
representational experience, and not by reference to any impulsion or 
solicitation exercised by the affective quality of experience as felt... . 
This Law of Objectivity may be otherwise put: conduct yourself with 
reference to those future eventualities which cognition advises that your 
activity may affect, as you would if the effects of it were to be felt at 
this moment of decision, with the poignancy of the here and now realized, 
instead of the less poignant feeling which qualifies representation of the 
future and possible.5¢ 


Lewis says that the basic rational imperative cannot be proved by appeal 
to some other imperative. Otherwise that other imperative would be basic. 
The demonstration that the basic imperative cannot be repudiated rationally 
is dialectical.57 


54. M.G. White, Value and Obligation in Lewis and Dewey, 58 Puttos. Rev. 321 (1949). 
See also A. I. Melden, On the Method of Ethics, 45 Journat or PutLosopny 169 (1948) ; 
R. Browning, On Professor Lewis’s Distinction between Ethics and Evaluation, 59 Eruics 
95 (1949). 

55. At 552. 

56. “The Rational Imperatives” in Vision AND Action 158. 

57. Lewis’s argument on this point is very compact. In what follows, I have tried to 
spell out what I think Lewis has in mind. 
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Consider the utterance of Metrodorus of Chios, an ancient skeptic: “I 
deny that we know whether we know anything or whether we know nothing. 
I say that we do not even know what is ignorance and what knowledge; that 
we have no knowledge whether anything exists or nothing does.” 58 There 
is a contradiction-in-use here. Metrodorus is using his utterance to make 
some kind of cognitive claim. Otherwise he is talking just to hear himself 
talk. But if what he says is true, he is in no position to use his utterance 
for making a cognitive claim of any sort, because his cognitive claim conflicts 
with what the utterance says. It says that no one, including Metrodorus, is 
in a position to make cognitive claims of any sort. This is not a purely formal 
contradiction. It is, instead, an incompatible opposition between what Metro- 
dorus’ utterance says and his using that utterance to make a cognitive claim 
on his own behalf. 

A similar difficulty confronts those who would deny the basic imperative 
of rationality. Lewis’s formulation of that imperative is: Govern yourself 
by the advice of cognition. For purposes of illustration, let us state the first 
person singular version of this imperative: (a) I ought to govern myself 
by the advice of cognition. The denial of (a) is: (b) I may abstain from 
governing myself by the advice of cognition. 

To see the difficulty, notice the following points. First, the denial of a 
normative statement is normative. This fact is easy to show. Assume that 
‘A ought to do X’ is normative. Its denial, ‘It is not the case that A ought 
to do X’ is equivalent to ‘A may abstain from doing X.’ Assume also that 
‘A ought not to do X’ is normative. Its denial ‘It is not the case that A 
ought not to do X’ is equivalent to ‘A may (is permitted to) do X.’ But 
the permissive ‘may’ and ‘may abstain from’ are definable in terms of denial 
and ‘ought.’ Therefore, if ‘A ought to do X’ and ‘A ought not to do X’ 
are normative, so are their denials. ‘These facts hold also in the case of 
universal normatives such as ‘Everybody ought to do X,” ‘Nobody ought to 
do X.’ Their respective denials are ‘Somebody ought not to do X’ and 
‘Somebody ought to do X.’ Therefore (b), the denial of Lewis’s basic rational 
normative, is normative. 

But this is a normative utterance implicated in a contradiction like that 
of Metrodorus. In adopting (b), I have adopted a normative rule which 
does not acknowledge the obligatoriness of any rules. If I do not recognize 
it as obligatory to heed the advice of cognition in governing myself, my 
conduct cannot be subject to the critique of objective rightness. Objective 
rightness requires the distinction of right and wrong. But a necessary condi- 


58. Cicero, QuaEsTIONES AcaDEmIcaE II, 23. 
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tion of the objective right whether it is a question of prudence or of justice, 
is that whatever is objectively right should be cognitively warranted. Objective 
rightness has to take account not only of the moral worth of the agent’s 
intention but also of the intention’s cognitive validity. (Lewis defines the 
intention of an act as all the consequences which the doer expects will follow 
from the act.) By adopting (b), I have in effect adopted a rule which makes 
it not obligatory that I criticize my conduct as prudent or imprudent, just or 
unjust. In short, by adopting (b), I have adopted a rule of obligation which 
says that I may refrain from acting by rules of obligation. 

Otherwise put, the denial of (a), Lewis’s basic rational imperative, is 
equivalent to the assertion of (b). But he who denies (a) (i.e., asserts (b) ) 
nevertheless assumes (a) in his denial of it. For if I assert (b) not on the 
advice of cognition (i.¢e., without obeying or assuming (a)), my rule is no 
more than a gratuitous ejaculation. If I assert (b) on the advice of cognition, 
I am assuming the very rule that I have denied in my denial of (a). The 
contradiction is between the attitude of adopting (b) and what (b) says. 
I am saying that it is not the case that I ought to govern myself in accordance 
with normative rules, and to say this I am using a normative. So that 
there is, after all, at least one normative which I recognize, whereas if what 
it says is so, I have no business recognizing normatives. 

The gist of this dialectical argument is that no rational being can — 
repudiate norms exhorting rationality. 

If my reading of him is correct, Lewis’s conception of the rationality of 
moral principles accomplishes the following: when he says, at the end of 
An Analysis of Knowledge and Valuation that “What is right and what is 
just, can never be determined by empirical facts alone,” Lewis has, I take it, 
no intention of invoking synthetic a priori connections or supernatural or 
otherwise nonnatural properties of duty and right. What is right and what 
is just can never be determined by empirical facts alone because the concep- 
tions of right and duty are analytically related to rule-governed behavior, 
and the justification of rule-governed behavior is not a matter of empirical 
fact but of dialectical proof. He argues nonempirically (dialectically) for 
the objectivity of universal imperatives of conduct, but insists that the appli- 
cation of the imperatives analytically requires empirical knowledge. 

Now it is impossible to state the consequences of Neo-Kantianism in gen- 
eral for jurisprudence. The sufficient conditions which I have specified for 
classifying an ethical theorist as Neo-Kantian leave untouched detailed 
commitments which are much more crucial for analytical and ethical juris- 
prudence. Paton’s type of Neo-Kantianism has exactly the same consequences 
for jurisprudence as Kant’s ethical theory, for Paton never deviates from 





40 NATURAL LAW FORUM 


Kant. To students of jurisprudence the Kantian position in jurisprudence is 
well known. Repetition here would be gratuitous. But a “Neo-Kantian” 
like Lewis has a very different story to tell. 
Lewis’s value theory is thoroughly naturalistic. But he makes a sharp 
distinction between value concepts (good, bad) and obligation concepts 
(right, just, obligatory). From what he has said to date, it would seem that 
Lewis would disagree with naturalists who propose empirical definitions of 
obligation-words. The analytical jurists who are interested in Lewis’s theory 
of obligation will simply have to wait, like the rest of us, until he publishes 
his book on Ethics. So will the student of ethical jurisprudence have to 
wait. But some things are already clear. Lewis will certainly make room 
for normative ethics and he will take as more basic the concept of the 
morally just as against the legally just. Most philosophers would recom- 
mend to students of jurisprudence a careful study of whatever Lewis has 
to say. 


The student of jurisprudence who becomes interested enough in these 
issues will find a vast literature in which, with great skill and in great detail, 
the various positions which I have sketched have been criticized and defended. 
This literature is growing daily. And, if the non-philosopher is bewildered 


by this embarrassing wealth of disagreement in contemporary ethical theory, 
he may be reassured by the fact that some of the ablest contemporary 
philosophers are devoting at least part of their time to the issues we have 
been discussing and that a good deal of progress has been made already 
toward clarifying many of the perplexing questions in ethical theory. 





PHILOSOPHICAL ISSUES IN 
CONTEMPORARY LAW* 
F, S. C. Northrop 





PuiLosopny is the name for the basic methodological and theoretical assump- 
tions of a subject. Since every science uses some method of investigation 
and any scientist who reports facts to his colleagues must express these facts 
in words and, hence, introduce concepts and theory, it follows that any 
science whatever is also a philosophy. When no facts arise, however, to 
bring the traditional theory or methods of a subject into question, its problems 
are not philosophical. Then to be a scientist one need not also be a philosopher. 
Mathematics and physics were in such a state during the two hundred years 
following the publication of Newton’s Principia in 1686. American law 
thought it was in a similar condition when, following Langdell, it introduced 
the case method and identified its science with the empirical study of cases. 
But whenever facts arise in any subject which bring its traditional theory or 
methods into question, at that moment its problems become philosophical. 
Then to be an effective scientist one must also be a philosopher. Such has 
been the state of mathematics and physics since the end of the nineteenth 
century. Such, as this essay indicates, is the state of law at the present time. 

The philosophical problems of contemporary law are in part the conse- 
quence of the impact upon it of the new philosophy of mathematics, physics, 
and language. The late Walter W. Cook, an influential professor during 
the 1920’s, had studied mathematical physics as well as law. If, he reasoned, 
a science as established as physics, with its relatively simple subject matter, 
has been forced, not merely to revise its basic assumptions as introduced by 
the great Newton, but also to re-examine the conception of its method as 
suggested by Newton, how much more is the need for a similar revision of 
theory and re-examination of method likely in such a complex subject matter 
as that of the social sciences and law?! Forthwith a new spirit entered 
American legal thinking, and at least one portion of that new legal philosophy 
called legal realism was born. 

A similar phenomenon has occurred in Great Britain. To understand 


* The author is gratefully indebted to the Wenner-Gren Foundation for Anthropological 
Research for grants which have made this study possible. 

1. W. W. Cook, Scientific Method and Law, 13 American Bar AssociATION JOURNAL 
303 (1927); Tue Locrcat anp Lecat Basis or THE ConFLict or Laws (Cambridge, 
Mass., 1942). 
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it we must examine one of the factors in the late nineteenth century which 
turned mathematicians into symbolic logicians and philosophers. Scientists 
like Dedekind, Cantor, Frege, Russell, and Whitehead discovered that 
supposedly rigorous proofs in their science are far from rigorous. They found 
also that part of the trouble centered in the fuzziness of the dx/dy symbol of 
the infinitesimal calculus, the main symbolic instrument of modern physics. 
This obscurity in their key symbol forced them to pursue a thorough philo- 
sophical inquiry into the nature of symbolic meaning generally. Before their 
scientific problem was solved even partially, three things had happened. First, 
every one of the aforementioned mathematicians found that in order to be a 
mathematician he had to investigate philosophical problems. Second, the 
technical concepts of mathematics became defined in terms of those of logic; 
only then did the aforementioned proofs become rigorous. Third, an entirely 
new logic, called symbolic logic, within which traditional mathematics and 
traditional logic are but special cases, had to be invented. The present 
result is that the Chairman of the Department of Mathematics at Dartmouth 
College and many of the research men engaged in the industrial building of 
calculating machines and in the military leaders’ study of strategy are Ph.D.’s 
in philosophy and logic rather than in mathematics. These developments 
remind us that as the problems of a subject become philosophical, thereby 
turning its experts into philosophers, and as new philosophical solutions of 
these problems are found, novel practical consequences ensue. The fourth, 
and perhaps most far-reaching result of these developments in mathematics is 
the discovery of what Whitehead and Russell have called the “incomplete 
symbol.” 2 

Such symbols have been described by Lord Russell as those which “have 
no significance in isolation, but only contribute to the significance of whole 
sentences.” This failure to possess a meaning when considered by them- 
selves means that any science containing incomplete symbols cannot be 
understood if it uses only the method that is appropriate for determining 
the meaning of its ordinary, or complete, symbols. It is now known that 
not merely mathematics and mathematical physics, but also common-sense 
language and, hence, in all likelihood, law, contain many incomplete symbols. 
This discovery constitutes the major thesis and method of Cambridge and 
Oxford analytic philosophy today and of the younger generation of American 
philosophers. It has already been introduced into the study of law in Britain 


2. A. N. Warreneap & Bertranp RusseELL, Principia MaTHEMaTICA c. 3 (Cambridge, 
1925); BerTRAND RussELL, INTRODUCTION TO MATHEMATICAL PuHILosoPHy c. 17 (Lon- 
don, 1920). 

3  Bertranp RussELL, Portraits FROM Memory 42 (New York, 1956). 
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by Professors Glanville Williams and Graham B. J. Hughes, and by the newly 
appointed Regius Professor of Jurisprudence at Oxford, Mr. H. L. A. Hart, 
who, although he trained as a lawyer and practiced at the bar, was at the time 
of his appointment Lecturer in Philosophy, undoubtedly on incomplete 
symbols, at Oxford University.* 

Why are incomplete symbols likely to become important for lawyers? 
The answer is simple. Failure to recognize them will result either in the 
filling of one’s subject matter with nonexistent objects or in the erroneous 
conclusion that because many abstract nouns of legal science, such as “right,” 
“duty,” “obligations,” and “justice,” do not refer in isolation to concrete 
objects for their meaning, they, therefore, have no scientific meaning 
whatever. It is the great merit of the American legal realists, in their emphasis 
upon concrete cases, facts, and the prediction of facts as a necessary criterion 
of conceptual meaning in law, to have avoided the first of these two errors. 
It is their weakness, in the opinion of contemporary Scandinavian and British 
legal scientists, to have fallen into the second of these errors because of their 
failure to note the existence of incomplete symbols. 

Consideration of the aforementioned dx/dy symbol of mathematical 
physics as it functions in the notation of the differential calculus will show 
what is meant. Taken in isolation from the other symbols in this notation, 
it might seem to mean a certain number dx, referring, say, to distance, 
divided by another number dy, referring to time. As it functions, however, 
in the notation of the calculus, dx/dy is the symbol by means of which the 
physicist expresses the velocity of an object at a given instant of time ¢. 
Put in more concrete terms, this means that dx/dy is the symbol by means 
of which the mathematical physicist expresses the velocity of a train as it 
passes, let us say, the Bridgeport station at the instant 8:00 a.m. sharp. 
Yet, clearly, there can not be a velocity at an instant since an instant has no 
temporal extension, and any velocity requires a stretch of time in order to be. 
The question, therefore, arises, What is the meaning of the symbol dx/dy? 
If one treats this question with the scientific method the scientist uses to define 
the symbol “train,” i.e., the method of ostensive definition or denotation in 
terms of empirically verifiable and, hence, existent objects, one fills the uni- 
verse, as did the early modern mathematicians, with an infinite number of 
nonexistent objects called infinitesimals. Clearly, this is nonsense. Yet, 
equally clearly, the dx/dy symbol has a very precise scientific meaning, for 


4. Glanville Williams, Language and the Law, 61 Law QuartTerRty Review 71,179, 293, 
384 (1945); id. 62 at 387 (1946). Granam B. J. HucuHes, JurispRUDENCE c. 1 (Lon- 
don, 1955). H. L. A. Hart, Definition and Theory in Jurisprudence, 70 LAw QUARTERLY 
Review 37 (1954). 
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without it the state of a physical system at a given time cannot be expressed, 
and, forthwith, the entire exactness and predictive power of physics collapses. 

This problem was resolved by distinguishing between complete symbols 
such as “train,” “station,” “case,” “court room,” and “judge,” which do 
have a meaning in isolation that is determined by ostensive reference to, or 
by definition in terms of, empirically observable and, hence, existent concrete 
objects, and incomplete symbols such as dx/dy, which, as their name implies, 
require their relations to other symbols of the expressions in which they occur 
to be specified before their precise scientific meaning is made evident. Thus, 
in his analysis of the notation of the differential calculus, the mathematician 
G. H. Hardy writes that “dy/dx does not mean ‘a certain number dy divided 
by another number dx’: it means ‘the result of a certain operation Dx or d/dx 
applied to y = ¢(x),’ the operation being that of forming the quotient 
{¢(x+h)-¢(x)}/h and making h>O.”5 If the Regius Professor of 
Jurisprudence at Oxford is correct, most of the abstract nouns of law, such 
as right, obligation, etc., are incomplete symbols, and legal science, conse- 
quently, needs a quite different method of analyzing its cases and elucidating 
its subject matter from that of either the classical British legal positivists or 
the American legal realists. 

In any event, two things are clear: (1) The issue between the American 
legal realists and Professor Hart’s theory of the method appropriate for the 
determination of the meaning of legal concepts takes one to very technical 
philosophical distinctions and methods. (2) The impact upon British law 
of the philosophical solution of the basic problems of mathematics which 
arose at the end of the nineteenth century has resulted in at least one person, 
Professor Hart, finding it necessary to become a philosopher in order to 
understand his own science of law. 

Within American legal science other developments enforce a similar con- 
clusion. In a recent lecture Professor Arthur L. Corbin described legal 
education during the first two decades of this century and his discovery that 
its conception of the subject matter of law was erroneous. This conception 
was that of the natural law thinkers such as Blackstone and Simeon Baldwin. 
According to this philosophy, legal science possessed certain fixed and eternal 
principles which supposedly could be found and memorized, and the practice 
of law consisted in bringing any concrete case under these principles. With 
Langdell at Harvard the case method had been introduced into American 
legal study. As Professor Corbin made clear, an examination of the cases 
failed to make them fit the traditional Blackstonian natural law formulae. 


5. G. H. Harpy, Purz Matuematics 205 (Cambridge, 1928). 
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Had you been in the legal philosophy seminar just previous to Professor 
Corbin’s lecture, you would have heard Professor Wesley Sturges describe 
the 3ame phenomenon and his similar reaction to it. Note the questioning 
of traditional theoretical assumptions and scientific methods, a sure sign that 
the basic problems of one’s subject are becoming philosophical. 

Surprisingly, however, or perhaps not so surprisingly, the conclusion at 
which Professor Sturges arrived in his seminar lecture immediately preceding 
the public lecture by Professor Corbin was the direct opposite of the conclu- 
sion reached by Professor Corbin. For the latter the application of the 
empirical method to the study of statutes and cases takes one to new principles 
of law, replacing those of Simeon Baldwin and Blackstone;® for Professor 
Sturges it results in the conclusion that legal science contains no principles, 
either new or old, and that the search for principles is merely an emotive 
hang-over from the past which one should get rid of as quickly as possible. 
Professor Sturges’ work in the field of arbitration? and the late Professor 
Shulman’s recommendation of arbitration rather than litigation under legis- 
lative statutes and legal principles in the field of labor law® support this 
existentialist philosophy of law—the philosophy which affirms that it is of the 
very nature of any concrete case of ethical or legal judgment that it is 
particular and unique, and that, hence, one falsifies the very nature of any 
dispute if one attempts to resolve it by recourse to universal principles, thereby 
treating it as if it were like other disputes. 

Why this radical difference in the results of the application of the empirical 
scientific method to legal cases upon the part of Professor Corbin and of 
Professor Sturges? At least three factors enter into the answer to this question: 
(1) the plurality of empirical scientific methods; (2) the impact of sociology, 
particularly that of Sumner and Keller, upon Professor Corbin’s thinking; 
and (3) the importation into the United States from Great Britain of 
Austin’s positivistic philosophy of law. Let us consider these three factors 
in turn. 

The method of mathematical physics is certainly empirical. Yet it gives 
general principles and universal laws. Hence, empirical physical science is 
not existential, after the manner of Professor Sturges’ legal science. No 
physicist supposes that his scientific task is completed if he merely finds a 
particular fact in its unique particularity; he must also find the general prin- 
ciple or universally quantified law of which this fact is an instance. These 
universally quantified theoretical principles are, to be sure, never eternal, abso- 
6. ARTHUR | L. Corsin, Corsin on Contracts III-VI (St. Paul, 1950). 


7. Wes.ey A. Sturces, CasEs ON ARBITRATION Law (Albany, 1953). 
8. Harry Shulman, Reason, Contract, and Law, 68 Harvarp Law Review 999 (1955). 
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lute and final with respect either to their content as humanly knowable or 
to their empirical verification. None the less, there are universal principles, 
and it is the business of empirical physical science to find them. Professor 
Corbin’s theory of empirical legal science clearly fits this conception of scien- 
tific method. The philosophy of law and its method which his procedure 
rests upon and presupposes is, therefore, essentialism or universalism, rather 
than existentialism. 

In Professor Corbin’s lecture there was more than an occasional reference 
to the mores of society. This is the language of sociological jurisprudence and 
of Professor Corbin’s Yale teacher and friend, the sociologists Sumner and 
Keller. Their word mores refers clearly to the normative ordering relations 
of the individuals in society and is equivalent to what the anthropologists call 
“the pattern of a culture”’® and the Austrian sociologist of law, Ehrlich, 
termed “the living law.”1° Henceforth, we shall follow Ehrlich’s usage, 
calling Professor Corbin’s cases and induced principles “the positive law,” 
and his mores of society “the living law.” 

In any society there are always deviants from the normative ordering 
relations of its living law; these deviants, however, constitute a minority. As 
the anthropologist Professor E. A. Hoebel has pointed out recently, the living 
law of any people is in part a qualitative, and in part a quantitative, or 
statistical, concept, because a large percentage of the people, but not all, 
habitually follow common qualitative normative principles for ordering their 
social relations.11_ Otherwise there would be anarchy rather than society or 
culture. This, again, supports Professor Corbin’s thesis that, although it is 
impossible to find, by an empirical study of legal cases, a single set of prin- 
ciples which will fit every case, none the less at any given time a tentative 
set of such principles covering the majority of cases can be found. These 
principles which must be induced afresh in each generation reflect the 
changing mores of the society. 

The latter thesis unequivocally connects the positive law with the living 
law. Nevertheless, Professor Corbin’s description of the legal student’s 
subject matter restricted it to the positive law alone. The task of legal 
sciénce is to take the statutes of the legislature, together with the cases 
provided by the courts, and to arrive, by inductive generalization from such 


9. Rutu BeENnepictT, PATTERNS oF CULTURE (Boston, 1934); A. L. KrozBer, CoNFIGURA- 
TIONS OF CULTURE GrowTH (Los Angeles, 1944). 

10. Euvcen Enrurcu, FUNDAMENTAL PRINCIPLES OF THE SocioLocy oF Law (Moll 
transl., Cambridge, Mass., 1936). 

11. E. A. Hogset, Tue Law or Primitive Man, A Stupy 1n CompaRATIVE LEGAL 
Dynamics (Cambridge, Mass., 1954). F. S. C. NortHrop, EuvropEAN UNION AND 
Unirep States Foreicn Poricy c. 3 and 6 (New York, 1954). 
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materials, at tentative general principles which define the law. In short, the 
living law belongs to social and political science, not to legal science; law is 
the empirical science of the positive law. 


II 


But why, if the law is so essentially connected to the mores of society, is 
not its study as much concerned with the living law as with the legislative 
statutes and the judicial decisions of the positive law? This question brings 
us to a third legal philosophy within recent American law: legal positivism. 
It derives by way of Thayer of the Harvard Law School from Austin in 
England. Professor Corbin and the Yale Law School of Dean Swan’s regime 
were profoundly influenced by it, as were Judge Learned Hand and Justice 
Frankfurter. According to Austin, the subject matter of legal science is the 
positive law alone. 

In his law-journal articles on Justice Stone and Judge Swan,!? Judge 
Learned Hand describes (a) how Thayer of the Harvard Law School had 
become, in the early decades of this century, “the prophet of a new approach” 
to the judge’s concept of his role in interpreting the Bill of Rights and (b) 
how this new approach captured “young Stone” as a law student, dominated 
Dean and Judge Swan’s thinking, and after spreading from the Harvard of 
Thayer’s time throughout the United States, finally became the opinion of 
the majority on the Supreme Court. According to this new legal philosophy, 
as described by Judge Hand, “the Bill of Rights could not be treated like 
ordinary law; its directions were to be understood rather as admonitions to 
forbearance” to the electorate and the legislators. Dominated by this Aus- 
tinian legal positivism of Thayer, which equates the legally just with the will 
of the legislature, the majority of the new Court found it not merely possible 
but also necessary in principle, if they were to be jurists of scientific integrity, 
to depart from the older Court’s precedents in which majority-approved social 
legislation was declared to be unconstitutional because it conflicted with “the 
due process clause” of the Bill of Rights; thereby the new social legislation 
became law. Justice Douglas, who participated officially in these events, 
refers also to Thayer in support of his and the majority of the Court’s action.18 

These historical events, explicitly mentioned and described by Judge Hand 


12. Learned Hand, Chief Justice Stone’s Concept of the Judicial Function, 46 CoLumMBIa 
Law Review 696 (1946); Thomas Walter Swan, 57 Yate Law Journat 167 (1947), 
republished in Tue Spirit or Lrserty 201-219 (Dilliard ed., New York, 1953). 
13. Wittram O. Dovucias, WE THE JuDGES, STUDIES IN AMERICAN AND INDIAN CoNSsTI- 
TUTIONAL LAw From MARSHALL TO MuKHERJEA 430, n. 2 (New York, 1956). 
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and Justice Douglas, demonstrate that a shift in the basic philosophy of law— 
in this instance the shift from the natural law philosophy of Blackstone, 
Simeon Baldwin, and the Old Court to the positivistic philosophy of law of 
Austin, Thayer, Judges Hand and Swan, and the majority of Justices of 
the New Court—results in an epoch-making difference in the way a concrete 
case is decided. Clearly, cases alone, or even cases, the Bill of Rights, and 
the legislative statutes together, are not enough; the philosophy of law which 
the judge or the legal scientist brings to the cases, the Constitution, the Bill 
of Rights, and the legislative statutes is equally important. In fact, it is all- 
important since it determines the interpretation that is put upon the Bill 
of Rights, the legislative statute, and the case. 

Why does the positivistic philosophy of law have such an effect? To 
answer this question we must go back beyond Thayer to Austin. 

Law, according to Austin, is identified with the commands or will of the 
sovereign,!4 where this will is indivisible and legally unlimited.15 It follows 
that legal sovereignty cannot be divided between the executive, legislative, 
and judicial branches of government, but must be located completely in one 
of them. In a society, therefore, whose living law is monarchical, this 
definition of law requires the placing of the whole of the government’s 
sovereignty in the executive branch, i.e., an absolute monarch. In a society 
where living law is democratic, it necessitates similarly that the whole of 
political sovereignty must be placed in the legislative branch. From this, 
three things follow: (1) The executive becomes merely the spokesman for, 
and executive officer of, the majority in the legislature. This is the case 
in Great Britain and in Free India. (2) The judiciary becomes merely the 
instrument for taking the will of the legislature as expressed in its statutes 
as the sole meaning of law and for applying this purely statutory positive law 
to the settling of disputes; all previous judicial decisions, if scientifically 
correct, being such applications of the legislature’s absolute and legally 
unlimited will. Hence, the epoch-making effect upon recent American politics 
and United States Supreme Court decisions of the British positivistic philoso- 
phy of law which came into this country through Thayer. 

Austin’s legal positivism has one other consequence. Since it equates 
the whole of law with a sovereign will which is legally unlimited, thereby 
restricting, in a democratic society, the tasks of advocates and judges to the 
application of the legislative statutes to concrete cases, it follows that (3) 


14. Joun Austin, THE ProvINcE oF JURISPRUDENCE DETERMINED AND THE USES OF 
THE STUDY OF JURISPRUDENCE (new edition, with an Introduction by H. L. A. Hart) 1-33, 
123, 132-133, 193-194, 253-254 (London, 1954). 

15. Id. at 254. See also HucuEs, op. cit. at 4 supra, 71. 
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the subject matter of legal science is nothing but the positive law. In all 
probability, it is the influence of legal positivism upon Professor Corbin and 
the Yale Law School of Dean Swan’s era which led Professor Corbin in his 
recent lecture to equate the study of law with the inducing of general princi- 
ples from the positive statutes and cases, notwithstanding his explicit recog- 
nition of the essential connection between the positive law and the living law. 

In a society such as that of Great Britain or the United States where the 
positive law has arisen out of its own living law, such a training of future 
advocates and judges will result perhaps in but minor errors and inadequacies. 
Today, however, British and American law schools contain a large number 
of students from non-Anglo-American societies. Also, British and American 
lawyers are being constantly called upon to advise the political and legal 
leaders of such countries upon the effective introduction of modern Western 
positive law. The living law of these non-Western societies is not that of 
Great Britain or the United States. The task, therefore, confronting both 
these foreign law students when they return to their native people and the 
American and British legal advisers to such people is that of applying modern 
Western liberal democratic positive law to peoples with a quite different living 
law. For such legal demands, a philosophy of law and a legal education 
which equates the whole of legal science with nothing but the positive law 
is quite inadequate. It appears, therefore, that a law school which provides 
its students with the legal skills for meeting the legal demands that are likely 
to be placed upon them in today’s world must have a richer and more complex 
philosophy of law. and its scientific methods than legal positivism provides. 
More specifically, three things must be taught: (1) the method of legal 
positivism for determining the positive law; (2) the method of sociological 
jurisprudence for determining the living law of any society; and (3) the 
method or art, yet to be specified, for making (1) effective in (2) when the 
norms of (1) and (2) differ.16 

What is the method of sociological jurisprudence for determining the 
living law? A reading of the works of Dean Emeritus Roscoe Pound, who 
was the first to introduce this sociological philosophy of law into the United 
States, and of Ehrlich, who following upon Savigny, pioneered in this phi- 
losophy of legal science in Europe, will show that they threw very little light 
upon the scientific method which the sociologically trained lawyer is to use 
to determine the living law. 

It is the great merit of Underhill Moore that he saw this weakness in 
the traditional sociological jurisprudence and made the first constructive 


16. For a discussion of the latter problem, see the writer’s THz TAMING oF THE NATIONS 
c. 7 and 9 (New York, 1952). 
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attempt to remove it.17 Like Walter Wheeler Cook, he was aware that 
modern scientific method is a very much more philosophically subtle and 
complicated thing than many social scientists and lawyers realize. This led 
Moore to study the method of modern physics in its complexity and to bring 
philosophers of natural science into his seminar on legal theory and method 
to help him in this task. 

Modern physicists had found it necessary to do the same thing. When 
the Michelson-Morley experiment of 1885 revealed an indubitable fact which 
simply should not exist on the theoretical assumptions concerning space and 
time of Maxwell’s and Newton’s physics, and Einstein became convinced that 
those assumptions must be modified in a fundamental manner, he was 
confronted with a methodological difficulty. Newton, when he suggested 
that he made no hypotheses and that he had deduced the concepts of his 
physics from the experimental data, left the impression that a proper concep- 
tion of scientific method was one in which there were no theoretical assump- 
tions which the experimental facts did not give or logically necessitate. On 
this conception of scientific method, Newton’s basic theoretical assumptions 
simply could not be wrong. ‘Thus, Einstein found himself forced to carry 
through a philosophical analysis of the relation between the data of experi- 
mental physics and the concepts of its theory. 

Einstein once told me that it was his reading of the philosopher Hume 
which convinced him that Newton’s conception of scientific method was false, 
and which, therefore, gave him the courage to suggest an alteration in 
Newton’s basic assumptions. What Hume made clear to Einstein, and 
what Hume makes clear to anybody who reads him with care, is the 
restricted meaning of causality, different from that of physics, and the limited 
set of notions with which one would be left if one based scientific knowledge 
on nothing but the directly sensed facts themselves and what they logically 
imply. This reading of Hume convinced Einstein that modern physics is 
impossible unless certain concepts going beyond the observed facts are intro- 
duced speculatively and constructively and tested only indirectly by way of 
their deductive consequences.18 Then it was not merely possible, but also 
methodologically proper, to replace Newton’s theoretical assumptions with 
a different set from which Newton’s theory derives logically as a special 
case, applying to certain of the experimental facts but not to ali of them. 


17. Underhill Moore & Charles C. Callahan, Law and Learning Theory: A Study in 
Legal Control, 53 Yate Law Journat 1-136 (1943). 

18. See ALBert Er1nste1In, THE Wor~p As I See It 35-36 (New York, 1935); also the 
writer’s Einstein’s Conception of Science in Albert Einstein: Philosopher-Scientist, 8 Li- 
BRARY OF LivinG PuHiLosopHeERs c. 14 (1949). 
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In short, before Einstein had cleared up the problems raised by the Michelsoa- 
Morley experiment of 1885, the modern physicist not only found himself with 
a new philosophical theory of time and of space and of their relations to 
one another and to matter, but also with a new philosophical analysis of 
the complex nature of scientific method and the relation between its 
theoretical concepts and the observed data. 

It was this enriched conception of scientific method which Underhill 
Moore introduced into sociological jurisprudence in order to provide not 
only the lawyer but also the sociologist with a trustworthy method for deter- 
mining the living law of any culture. His use of this method was not born 
merely of the desire to ape physicists. ‘There were reasons for it within the 
very nature of sociological jurisprudence itself. He reasoned that if the 
claim of sociological jurisprudnce is correct it should provide a specific scien- 
tific method for determining what the living law is in an objective manner 
which is quite independent of the private preferences and enthusiasm for 
reform of the observer, and equally independent of the method used to 
determine the positive law. If it is to be of any practical use, it must also 
be applicable to the norms of social behavior beside the Yale Law School on 
the streets of New Haven. Furthermore, if the living law has any relevance 
to the positive law, it ought to be possible, for example, by going out into the 
banks of New Haven, New York, Pennsylvania, and South Carolina, to 
determine the high frequency order of the transactions between the people 
in these social institutions and then to compare this normative order of the 
living law with that based upon the norms of the positive law to find out what 
this relevance is. In his earlier, “institutional” studies he used the common- 
sense terms of a merely inductive natural-history scientist.19 The results were 
sufficient to convince him in a rough way that the thesis of sociological 
jurisprudence was confirmed. He found, for example, in judicial disputes 
of three factually similar cases in commercial law appearing in the state 
courts of Pennsylvania, New York, and South Carolina that the norms of 
the living law supported the judicial decisions of the three cases, in which 
two of the state courts gave the verdict one way and the third court gave it 
the opposite way. He became convinced, nevertheless, that the empirical 
method he had used involved too many intuitive judgments to be adequate 
as a method for sociological jurisprudence. 

He then shifted his studies to car-parking habits of people on the streets 
of New Haven. He soon found that, when he allowed observers to use 


19. Underhill Moore, Institutional Studies, 38 YALE Law Journat 703 (1929); 40 Yate 
Law Journat 381, 555, 752, 928, 1055, 1219 (1931); 42 Yate Law Journat 817, 1198 
(1933) ; 45 Yate Law Journat 1, 260 (1935). 
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ordinary extemporized prose to describe such an apparently objective phe- 
nomenon, different observers failed to give similar descriptions of what 
occurred. This convinced Moore that extemporized prose will not do in 
sociological jurisprudence. By such means, in the name of the objective 
living law, a sociological jurisprudent can smuggle in his own particular 
arbitrary normative preferences and prejudices. However human this may 
be, this clearly is not science, either social or legal. Thus, sociological 
jurisprudence itself called for the more philosophically subtle and conceptually 
precise scientific method which mathematical physics might provide. 

A second consideration suggested the same conclusion. It has been noted 
that legal positivism identifies the legally just with the positive law. To say 
that anything is just is to say that it is either a statute of the legislature or a 
judicial decision or act which is in accordance with such a statute. From 
this it follows that there is no meaning in legal science for saying that the 
positive law is illegal or unjust.2° Sociological jurisprudence has the merit 
of providing a criterion for judging the justice of the positive law. This is 
possible because of its extension of the subject matter of legal science from 
the positive law to the living law. This permits the sociological jurist to define 
good or just positive law as that positive law whose norms conform to the 
empirically determined objective norms of the living law. Positive law is bad 
when, with changes in the living law, the positive law, due to its principle of 
stare decisis, lags behind the evolving new norms of the living law. 

Suppose, however, as was probably the case in Germany immediately 
before World War II, that the empirical study of its living law would reveal 
it to embody, with high statistical frequency, the norms of Hitler and his 
cohorts. Consider also the unanimous United States Supreme Court decision 
on segregation in education. The latter decision passed legal judgment not 
merely on the positive legislation, but also on the living law, of the Southern 
States. These considerations make it clear that an adequate legal science 
must provide a meaningful criterion for judging the legality of the living, as 
well as the positive, law. Can sociological jurisprudence do this? 

Clearly, one cannot identify the criterion for judging today’s living law 
with the “is” of today’s living law itself. Such a procedure would make the 
“is” of the living law of Hitler’s Germany or of the Southern States just. 

Nevertheless, a sociological jurisprudential criterion suggests itself. This 
criterion is to identify the standard for measuring today’s living law with 
the “is” of what tomorrow’s living law is going to be. But if this criterion is 
to be scientifically specifiable, legal science must have a scientific method such 


20. See Austin, of. cit. at 14 supra, 184, 260-261. 
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that, given the objective determination of today’s living law, this method 
enables one to deduce today what tomorrow’s living law will be. This is 
precisely what the method of modern physics accomplishes. In Newton’s 
physics, for example, given the positions and momenta of the masses of an 
isolated system today, the method and theory enable one to deduce what 
their positions and momenta will be tomorrow. This is the second considera- 
tion within sociological jurisprudence itself which led Moore to turn to the 
method of mathematical physics. 

This method requires not merely inductive observation, experimentation 
and concrete operational definitions, but also abstract, axiomatically 
constructed, deductively formulated and indirectly verified theory. Moore 
went at least part way toward achieving a legal science with such a method 
by basing his sociological jurisprudence on the behavioristic psychology of 
Clark Hull,21 which had been given a rigorous axiomaticized deductive 
formulation.?? © 

When Underhill Moore’s observers of car parking in New Haven described 
what they saw in terms of the concepts of this theory, they brought back 
similar reports of the situations which they observed. Thus, the first of 
the difficulties in traditional sociological jurisprudence—that of keeping the 
observer’s subjective preference and normative prejudices out of his descrip- 
tion of the living law—was removed. When, however, using the assump- 
tions of this method and theory, Moore and his colleague Professor Charles 
C. Callahan attempted to find a mathematical formula connecting the present 
living law to the future living law, even for such a simple social phenomenon 
as car parking on the streets of New Haven, the theory did not give such 
a formula as a postulate or deduced theorem. Nor did Moore and Callahan 
succeed in finding even an empirically satisfactory formula. 

It is one of the greatest tributes to Underhill Moore that he never fooled 
himself about what he did, confusing claims for sociological jurisprudence 
with its methodological achievements. He was one of the most honest men 
who ever lived, and, because of this honesty with respect to what he did 
achieve and what he did not achieve, he provides the touchstone for judging 
contemporary legal theory. His work showed that sociological jurisprudence 
did not have a method for judging the living law. 

Since, as previously noted, most of the societies in the world today, 
including even the United States in the segregation case, are requiring their 
lawyers and judges to advise and pass legal judgment on both the positive 


21. C. L. Hutt, Princietes or BenHavior (New York, 1943). 
22. C. L. Hutt, C. I. Hovianp, R. T. Ross, M. Haut, D. T. Perxins & F. B. Fitrcu, 
MatTHeEmaTiIco-DepucTIVE THEORY OF RoTE LEARNING (New Haven, 1940). 
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and the living law, it appears, therefore, that contemporary legal science must 
embrace more than even legal positivism and sociological jurisprudence. One 
can no more get the criterion of the “ought” for judging the “‘is” of the living 
law out of the “is” of the living law of sociological jurisprudence than 
one can get the criterion of the “ought” for judging the “is” of the positive 
law out of the “is” of the positive law of legal positivism. In fact, there 
is a logical, as well as a methodological, block in the way. The logical 
difficulty is that the “ought” for judging the “is” of a particular subject 
matter cannot be found in the “is” of that subject matter itself. Sociological 
jurisprudence falls short when lawyers and judges are forced, as is the case 
today, to pass judgment on the “is” of the living law. Put positively, this 
means that legal science must affirm certain propositions to be true 
independently of and logically antecedent to both the positive law and the 
living law. 

The problem, however, is to give methodological and objectively verifiable 
content to this thesis. The only factor in human experience and scientific 
knowledge fulfilling this condition is nature and natural man, i.e., those 
facts in human experience, present in any society or culture, which are not 
the result of the beliefs of man and their deeds as directed by these beliefs. 
The thesis that there are scientifically verifiable theories of such facts and that 
such theory provides a criterion for measuring both the positive and the 
living law is the distinguishing mark of natural law jurisprudence. 

The doctrine of natural rights of the Declaration of Independence and of 
the Bill of Rights as interpreted by the courts before the advent of Thayer's 
legal positivism is one example of such a philosophy of natural law—the 
philosophy, namely, of Jefferson, who wrote the Declaration of Independence 
and who, because he was as fearful of tyranny of the legislature as he was 
of a tyranny of the executive or the judiciary, insisted on a mixed form of 
government and upon adding a Bill of Rights to the Constitution.2* To 
Jefferson’s natural law jurisprudence we shall return in the sequel. 

The limitations of the sociological jurisprudence of Underhill Moore 
showed in one other way. His grounding of it in the deductively formulated 
behavioristic psychology of Hull required a spatio-temporal description of 
the objective movements of every individual in a given social system in order 
to determine a living law of that system at a given moment. This was 
practical for the car parkings in a few blocks on the streets of New Haven. 
It is quite impractical for specifying the living law of 350,000,000 people in 
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contemporary India. Thus, even for determining the “is” of the living law, 
to say nothing about providing a criterion for judging its justice and for 
reforming it, his method for sociological jurisprudence is inadequate. 

None the less, even with the method of natural law jurisprudence, a more 
adequate method for determining the living law of sociological jurisprudence 
is required. Otherwise the lawyer does not appreciate the living habits and 
customs of the people which must be reckoned with in an effective application 
of new positive law, or new natural law principles of reform, to a given people. 
There are reasons for believing that contemporary cultural anthropology and 
the philosophy of culture have found the required method for determining 
the living law of sociological jurisprudence. 

Ehrlich defined the living law as “the inner order of the associations” 
of people in a society. Put more concretely, this means that the social norms 
with which law is dealing are not determined by any particular fact or 
factor in human experience, such as man’s economic needs, his sexual desires, 
or his physical power, but with the way in which all these and other facts 
are related and put together. It is not any particular fact, but the “inner 
order” of all the facts, that constitutes the living law. Ehrlich’s “inner order,” 
let it be recalled, is equivalent to what anthropologists call the “pattern” of 
a culture. Professor A. L. Kroeber, speaking for anthropologists generally, 
notes also that “Values . . . are intimately associated with the most basic and 
implicit patterning of the phenomena of culture.” 24 

The words “pattern” and “inner order” are, however, metaphors; they 
do not refer to concrete facts, nor are they scientific concepts with a literal 
meaning in isolation. The pattern of a culture is hardly something concrete 
which one can observe after the manner in which one sees the terrain of a 
river valley from an airplane. At best, the words “pattern” and “inner 
order” are incomplete symbols. Hence, the scientific method of determining 
the inner order or the pattern of a culture must be complex; it cannot be 
that of direct observation, even though empirical observation of a people 
and their culture is obviously required. What is this complex method? 
Anthropological science provides the answer to this question, as does 
independent work in the comparative philosophy of the world’s cultures. 

Anthropologists first thought, after the manner of those legal realists 
who rejected theory for the empirical study of cases, that the method of 
anthropological science consisted merely in going into the field to live with 
a particular people or tribe and to observe what one sees and hears. After 
many years of such observing and the writing of scientific reports, a few 
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anthropologists suddenly awoke to the fact that they had been misunder- 
standing the facts which they observed and described. They discovered, 
moreover, that this occurred because they had been describing and conceiving 
of what they saw the native people doing in concepts brought to the observed 
facts by the anthropologist himself, instead of in the way these facts were 
thought of and, hence, understood and ordered by the native people. Paul 
Radin among the first and Professor Clyde Kluckhohn later discovered that 
in order to specify objectively the living norms and customs of a people, 
empirical anthropology has to determine their basic mentality. When Pro- 
fessor Kluckhohn did this for his Navaho, he found himself confronted with 
a complete Navaho philosophy.25 The anthropologist Professor Cornelius 
Osgood found also that he had to attend even to the epistemology of the 
native people’s way of knowing anything.?® It is any people’s sharing of their 
particular philosophical way of describing, ordering, integrating, and antici- 
pating the raw facts of their experience which makes their culture and its 
living and positive law what it is. Professor Hoebel comes to a similar 
conclusion in his study of seven different primitive peoples and their 
significantly different living laws. Methodologically he finds also that 
anthropological science and comparative sociological jurisprudence, in deter- 
mining the pattern or living law of a given people or culture, must combine 
inductive observation of their features, ceremonies, and behavior with a 
deductive specification of their common philosophical assumptions, these 
common assumptions differing from culture to culture and from tribe to 
tribe.27_ Studies in the comparative philosophy of the world’s cultures lead 
to the same conclusion.?® It appears, therefore, that not only are the basic 
and most pressing problems of contemporary law philosophical as well as 
scientific in character, but even the scientific method of sociological and 
anthropological jurisprudence is itself philosophical, being that, in part at 
least, of the philosophy of culture. 


25. Clyde Kluckhohn, The Philosophy of the Navaho Indians, in IpzoLocicaL DiFFER- 
ENCES AND WorLp Oroper c. 17 (Northrop ed., New Haven, 1949). 

26. Cornelius Osgood, Culture: Its Empirical and Non-empirical Character, 7 SouTH- 
WESTERN JOURNAL oF ANTHROPOLOGY 202-214 (1951). 

27. See note 11, supra. 

28. F. S.C. Norrurop, THe Mzetinc or East anp West (New York, 1947) ; The Im- 
portance of Deductively Formulated Theory in Ethics and Social and Legal Science, in 
Structure, MetTHop, AND MEANING, Essays tn Honor or Henry M. SHEFFER 99-114 
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III 


It is not merely with respect to the general theoretical and methodological 
assumptions of its science that contemporary law faces inescapable philo- 
sophical problems and tasks. Philosophical issues appear also in technical 
portions of the positive law itself. Brief consideration of some recent decisions 
of the Supreme Court of the United States will make this clear. 

It has been noted that the government of the United States is a mixed 
government and that the theory of law of its founding fathers was that of a 
natural rights and a natural law philosophy. According to this theory, certain 
things are true before the legislature, the courts, or the executive come into 
existence. Hence, these truths, expressed in the Declaration of Independence 
and the Bill of Rights, provide principles for the courts to use in judging 
legislative statutes as to their justice or injustice and even for judging the 
living law from which these positive legislative statutes derive. 

Jefferson tells us that his three gods were Bacon, Newton, and Locke. #8 
The presence of Newton in this trinity indicates that Jefferson drew from 
the theory of the natural philosopher as well as that of the social scientist 
and humanist for the criterion of his legal, moral, political, and even religious 
thinking. The philosophy of nature and natural men as well as the philosophy 
of society and cultural man is functioning in his criterion of the morally good 
and the legally just. 

For our present purposes, the most significant person in Jefferson’s trinity 
is Locke. It was Locke who gave the natural law philosophy of Jefferson 
and our founding fathers its particular modern content. In his classic 
treatise Of Civil Government, Locke affirms that the sole justification of the 
existence of government is the preservation of the property of the individual.®° 
In reading this statement today we must remember that he meant by property 
man’s own body and person as well as what man has achieved by applying 
his labor to the God-given materials of nature. In short, Locke’s concept of 
property includes personal rights, as well as property rights in the narrower 
sense. From this theory of government, Locke draws the conclusion that it 
would be a contradiction in terms for the government to take any property 
away from the individual, since the sole justification for the existence of 
government is the preservation of the property of the individual.*1 
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Here we have a philosophy of government and law which provides a 
basis for judicial review of legislative statutes and for the interpretation of 
the Bill of Rights, not, after the manner of Judge Hand and the legal 
positivists, as “merely admonitions of forbearance” or “counsels of perfection” 
to the electorate and the legislators, but as legal principles to be used by 
the courts to judge the justice and legality of the statutes of the States and 
of Congress. Any legislation, regardless of the size of the majority behind 
it, which takes away from the individual any of the personal or property rights 
specified in the Declaration of Independence and in the Bill of Rights, violates 
the raison d’étre of the legislature’s very existence and, hence, is illegal. The 
dissents of Justices Black and Douglas in the Feinberg Law case? make 
such an argument and, hence, require such a natural rights philosophy for 
their justification. Undoubtedly, it was a natural law philosophy with Lockean 
and Jeffersonian content with respect to property rights that convinced the 
judges of the so-called “Old” Supreme Court of their rectitude in using the 
“due process” clause of the Bill of Rights to declare majority-approved social 
legislation unconstitutional. 

Similarly, as noted above, it is the rejection of any natural law juris- 
prudence, whether of Locke, Jefferson, Blackstone, or St. Thomas, by (a) 
the American legal realists and (b) Thayer and his Harvardian legal 
positivists that not merely freed, but also required, the New Court to depart 
from the precedents of the past and to declare the new social legislation 
legal. If, as legal positivism affirms, law is the will of the legislature as sole, 
undivided and unlimited sovereign, then the law of contradiction appears 
with new content, and it becomes self-contradictory to declare a legislative 
statute illegal.33 

Curiously, not to say paradoxically, Justice Douglas, who presupposes a 
natural rights and natural law philosophy in his dissent in the Feinberg Law 
case, appeals to Thayer and legal positivism in justification of his position 
with the majority of the Justices on the new social legislation.34 But if legal 
positivism is correct, then his dissent in the Feinberg Law case is an error, 
since according to legal positivism the content of the sovereign legislature’s 
will as expressed in its statutes—whether they refer to social legislation or to 
personal rights is irrelevant—is the sole criterion of what is legal. The fact 
that it is the sovereign’s will is all that matters. 

The main point in this reference to Justice Douglas is not to point up the 
foregoing inconsistency. It should be evident at this point in this paper that 


32. Adler v. Board of Education, 342 U. S. 496-497, 508-511 (1951). 
33. See Austin, op. cit. supra, note 14, at 260-261. 
34. See note 13 supra. 
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no one has a single consistent theory of law that is adequate for all its needs 
and cases. As Justice Holmes noted, life is bigger than any legal theory. 
The point, instead, is to show that even a particular branch of positive law 
itself, namely, U. S. constitutional law, exhibits a problem which is inescapably 
philosophical in character, the philosophical issue, namely, between the 
philosophy of natural rights and natural law which Justices Black and 
Douglas and our founding fathers believe an adequate legal protection of 
life’s civil liberties requires and the positivistic philosophy of law which these 
two Justices and the majority of the present Court believe an effective 
democratic solution of life’s social problems calls for. 

Let no one suppose that Justices Douglas and Black are the only people 
for whom this philosophical problem is real. Consider what happens, 
assuming a judge guided by legal positivism, if the majority in the legislature 
pass a statute. making it a crime for an individual dissenter to practice his 
particular religious faith and convictions. Even Justice Frankfurter, 
notwithstanding his Harvardian and Oxfordian legal positivism, finds it 
difficult to stay with its implications at this point, as his dissent in the 
Feinberg Law case, even though on positivistic procedural grounds, shows.?° 
Yet, if, as legal positivism affirms, justice is equated with the will of the 
undivided sovereign, then whatever the will of the legislature is, whether its 
statutes refer to personal or to property rights, the legislative statute is just. 
The question, therefore, cannot be escaped: What is going to happen to 
American civil liberties, to the supposedly basic and inalienable rights of 
freedom of worship and freedom of scientific, philosophic, political, or 
religious belief, if the positivistic legal philosophy, to which the present 
Supreme Court appeals to justify its decisions on social legislation, increases 
its hold upon legal education and lawyers and judges generally? 

Consider also the recent unanimous decision on segregation in education. 
Insofar as there were any legislative statutes affecting the case, they were 
those of the Southern States which, if the legal positivist’s identification of 
the legally just with a legislative statute be true, made segregation in education 
just in those States. Furthermore, Congress had provided the Federal Courts 
with no federal legislative statute making educational segregation in the 
positive or living law of any state a crime. Consequently, had the Supreme 
Court’s Justices consistently applied the positivistic legal philosophy which 
they use to justify their decisions on social legislation, they would have had 
to conclude that insofar as there was any law or justice relevant to the case, 
it was that of the Southern State legislatures, and that insofar as any Federal 
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Court is concerned, since there is no federal legislative statute making segre- 
gated education in the positive or living law of any state a crime, the Supreme 
Court of the United States, or any other federal court, has no jurisdiction 
in the case. In short, the positivistic philosophy of law to which a majority 
of the Justices appeal to justify their decisions on social legislation is 
incompatible with their unanimous decision on segregation in education. 

The situation is better, but still unsatisfactory, if one considers this decision 
from the standpoint of the sociological philosophy of law. An examination 
of the original living law of this country and of its Southern component 
enables us, at least, to understand what has happened—namely, the general 
approval of the decision from the country as a whole and the bitterness with 
respect to it in the Southern States. 

New England was founded in major part by nonconformist Protestants 
who came to the western hemisphere to escape from the rule of the religious 
majority in Europe and who, like Jefferson, were heavily under the influence 
of the philosophy of natural rights and natural law of Locke.3® With the 
opening of the frontier, this living law spread to the Middle West and the 
Far West. It is exceedingly unlikely that legal positivism has seeped down 
from Thayer to the masses to a sufficient extent to alter this original and 
basic philosophy of American culture. The coming of Roman Catholics in 
large numbers brought in a natural law philosophy also. These two portions 
of the living law of the United States constitute a statistical majority of the 
people. Sociological jurisprudence tells us that when a positive legal decision 
has such qualitative and quantitative support from the living law it can come 
into being and be effective. Hence, this legal philosophy enables us to 
understand why, even though there was no positive federal legislative statute 
on the matter, the unanimous decision of the United States Supreme Court 
has occurred without a bitter reaction from the majority of the people. 

In the Southeastern States, however, an additional, quite different living 
law came into being through the founders of the Virginia Company and 
their blood and cultural descendants who spread out to the South and 
Southwest. The English scholar Mr. Peter Laslett has recently shown that 
this living law derives from the Patriarcha of Sir Robert Filmer,37 instead of 
from Locke and Jefferson. According to this patriarchal ethics and law, 
good government is government by the first families, and a good educational 
system is one modeled after seventeenth-century Episcopal Oxford and 
Cambridge—a system in which the best education goes to those carrying 
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the greatest familial and social responsibility, namely, sons rather than 
daughters, the eldest son rather than the younger son because of primogeniture, 
and, with few exceptions, the sons of the first families only. Equality of 
education for all, regardless of status and blood of birth, is foreign to the 
political, legal, and educational ideals of such a society. Jefferson’s Lockean 
democratic egalitarianism modified this aristocratic patriarchal Filmerian 
living law of the South, but it never removed it. 

Sociological jurisprudence tells us that when a positive law decision resting 
on one norm conflicts with living-law norms to the contrary, the positive 
law tends to be ineffective. The Prohibition Amendment is an example. 
Hence, the bitterness in parts of the South at the Supreme Court’s decision. 

Thus, although the sociological philosophy of law explains how the 
Supreme Court decision could occur without a federal legislative statute and 
indicates that .it will have support from the country as a whole, it must also 
affirm that the decision is not law so far as the living law of the South is 
concerned. At the very least, a lawyer or judge guided solely by sociological 
jurisprudence might well have counselled living-law changes from below 
rather than a positive-law decision from above. 

It appears, therefore, as with the dissents of Justices Black and Douglas 
in the Feinberg Law case, that the only philosophy of law which will justify 
the unanimous Supreme Court decision in the segregation-in-education case 
is one which affirms that legal science contains certain principles ‘that are 
true independent of and antecedent to the positive or the living law, and that 
any positive legislative statute or living law custom which violates these 
principles is illegal. But, as noted above, the traditional philosophy of natural 
law of the United States is that of Locke, Jefferson, Blackstone, and Baldwin. 
This theory of law produced the Old Court and would probably require the 
present Court to follow old precedents in declaring recent social legislation 
to be unconstitutional. 

Again we see how positive legal decisions of one and the same set of 
Justices in one and the same Supreme Court exhibit inescapable philosophical 
issues and problems. In fact, on any existent theory of legal science, it is very 
difficult to make the specific decisions of the present Supreme Court of the 
United States on social legislation, civil liberties, and segregation in education 
lie down consistently together. 

Hence, the most pressing issue confronting positive American constitu- 
tional law and liberal democratic institutions generally is at bottom a philo- 
sophical as well as a legal problem. This problem is nothing less than that 
of so reconstructing the theoretical and methodological assumptions of legal 
science that a judge of scientific integrity will be free to allow the new social 
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legislation, without which democracy will fail, to stand, while at the same 
time not so tying the hands of the judge that by default of jurisdiction he will 
fail to protect the natural rights and civil liberties of individuals without which, 
also, there is neither liberty nor democracy. 


The foregoing analysis suggests that a natural law jurisprudence with 
a content different from that of Locke and our founding fathers is required 
for such an undertaking. Even so, if this new philosophy of natural law 
ignores the living law of sociological jurisprudence, it will fail. Similarly, a 
sociological jurisprudence which does not implement itself through a 
reconstruction of the positive law will betray mankind also by failing to bring 
the available living cultural and moral resources of the world to bear upon 
the peaceful resolution of the disputes of men and nations. In an atomic age, 
such a failure is a serious thing. 

Law is, indeed, a complex subject—more complex than any traditional 
theory has supposed. It has at least three parts, each with its particular 
scientific and philosophical method: (1) positive law, (2) living law, and 
(3) natural law. 

In the Anglo-American common law world the scientific method for 
studying the positive law is inductive generalization, of the natural-history 
type, from particular cases and statutes, combined with the elucidation of 
the resulting legal concepts by the method of contemporary analytic 
philosophy. The latter philosophical method is required because the most 
important legal concepts are incomplete symbols. In the civil law tradition 
of the Continental European nations, Scotland, Quebec, and Louisiana, the 
method of determining the positive law is different. Instead of beginning 
with individual cases and applying to them the method of classification and 
case-by-case inductive generalization of the natural-history type of scientific 
procedure, the civil law must be approached, in most, at least, of its parts, 
with the deductively formulated theory of the method and mentality of 
mathematical physics as one’s model.38 Our earlier references to Professor 
Sturges remind us that there is a third type of positive law with its still different 
method. Treating each dispute as unique, it dispenses with legislative statutes, 
legal principles, and litigation, to settle disputes by the methods of arbitration 
and mediation.*9 This was the preferred method of positive legal procedure 


38. See F. H. Lawson, A Common Lawyer Looks at THE Crvit Law (Ann Arbor, 
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in classical Confucian China. Gandhi turned to it in his South African 
period.4® With the present vogue of philosophical existentialism, nominalism, 
and ethical subjectivism, accompanied by the increasing influence of Asia with 
its anti-litigational, mediational ethic of peace-making, this positive legal 
method is likely to take on increasing importance in the days to come. 

The scientific method for determining the living law is that of deductively 
formulated and indirectly verified theory, as used in contemporary cultural 
anthropology and the comparative philosophy of the world’s cultures. The 
scientific method of natural law jurisprudence is that of the philosophy of 
the scientifically verified theories of natural science, including psychology, 
when the latter science restricts itself to those facts about man that are 
logically antecedent to, and independent of, the cultural differences between 
men. Those psychological facts that are culturally relative belong to social 
psychology and to sociological jurisprudence, not to the psychology of natural 
man and to natural law jurisprudence. 

Clearly, contemporary law is a challenging subject. Its challenge, more- 
over, appears to be inescapably philosophical with respect to both theory 
and method. 


40. M. K. Ganpu1, GanpH1’s AuToBIOGRAPHY, THE Story oF My ExperIMmENTS WITH 
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SUGGESTIONS FOR CLARIFYING 
NATURAL LAW 


Jacques Leclercq 





THERE WOULD SEEM, at first blush, to be no concept more traditional, more 
stable, or more solidly established than that of natural law. Its history has 
been written a score of times, and shows it to be as old as the notions of 
human rights and dignity. Perhaps in the Orient, where men have always 
lived under despotic regimes, there is no such notion, at least in the main 
streams of thought. Yet, whenever a historian looks closely enough at any 
culture, he is likely to find some trace of almost any human institution. 
Man is everywhere himself; circumstances may vary, but nature persists. A 
French proverb puts it: “Chassez le naturel: il revient au galop.” Herein 
lies the’ foundation of natural law. Wherever we begin, we come upon 
our subject. 

In any event, it is in Greece that we ordinarily fix the point of departure 
of the natural law, because the literature and thought of Greece more than 
those of any other ancient people celebrated the dignity of man. From Greece 
the idea passed to Rome, where it was taken up by the Jurists. The Romans 
are usually considered the founders of law, although this is debatable. Science 
is a formidable instrument because it breaks down almost all simple assump- 
tions. It is true that those which remain are only the more certain; but the 
average man likes to have a good many convictions, to be sure of almost 
everything. As one develops the scientific spirit it becomes increasingly ap- 
parent that one can be sure of only a few things and must check pains- 
takingly to be sure of them. 

I have just spoken of the tradition which makes the Romans the founders 
of law. Obviously in order to know if the Romans are the founders of law 
we should first know what law is. This no one knows very clearly. It gives 
rise to esoteric discussions, of which we have already had an intimation in 
the first issue of the NaturaAL Law Forum. Every class of specialists con- 
cerned with law has its own conception of what law is. The law specialists 
par excellence, those who are held and hold themselves to have exclusive 
competence, are the jurists. Even the name they bear indicates that law 
is regarded as their especial concern. But many others also treat of the 
law, such as moralists and philosophers. For instance, Kant’s conception of 
law is often spoken of, and Kant was no jurist. Here we encounter a 
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phenomenon which the sociology of science ought to study. It has not done 
so until now, as far as I know, because sociology is still an embryonic science. 

Scientific development is achieved in part by the formation of hermetic 
scientific groups, whose members live by themselves, communicating very 
little with the outer world and forming among themselves a technical ap- 
paratus of ideas and classifications which they are often alone in compre- 
hending. Moreover, many of them are satisfied not to be understood, because 
that gives them a feeling of being superior to the ordinary run of humanity. 
This is a moral aspect of the problem. Man is vain, and vanity is a moral 
defect. And scientists are like other men. 

I know that there is a tendency nowadays to react against this special- 
ization and that there are being formed institutes which attempt to synthesize, 
forums where specialists of different sciences may meet. But the situation 
is difficult. Since we have been speaking of sociology, let us take sociology 
as an example. It would seem that of all the sciences, this deals with the 
subject matter of the broadest interest, and should therefore speak the most 
ordinary language. Yet the sociological journals abound in articles incom- 
prehensible to the uninitiated reader. 

The scientific disciplines, then, are cut off from each other, even when they 
deal with the same subject matter. They are separated by language, tech- 
nique, a whole methodology. This difference of technical approach is a 
product of the development of distinct groups without mutual rapport. This 
is a human phenomenon, and a fundamental one. The sociologist calls it 
“vertical stratification,” a very simple term in his vocabulary, although quite 
meaningless to the outsider. 

Returning, then, to the subject of law, we are confronted by three or 
four groups almost completely isolated from one another. First we have 
the jurists—law teachers, lawyers, and judges; then the moralists, whose 
concern with another approach to rules of human activity leads them to 
concern themselves with law; then again the philosophers, who attempt to 
establish a general synthesis of all departments of knowledge, including, of 
course, law. Nowadays it is necessary to add to this list the sociologists. 
They publish studies on the sociology of law, and their law seems very 
unlike that of the jurists. 

For all these groups, a favorite topic is natural law. It should not be 
surprising, therefore, to find diverse and rather confusing notions on the 
subject. In this paper will be found general reflections inspired by the read- 
ing and thinking I have done on the subject for more than thirty years. 
There will be few references to individual authors, because we are dealing 
with ideas that recur constantly from generation to generation. To me it 
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seems more useful to seek out solutions than to search for the exact nuance 
of thought of this man or that. This latter work, moreover, is being ade- 
quately carried out by others. 


I. HistroricaAL BACKGROUND 


THE HISTORY of natural law shows it standing at the junction of law and 
morality and raising the question of the relation of the two. 

From ancient Greece until the nineteenth century, the idea of natural law 
appears as a river majestic in its course, flowing peacefully in a great valley. 
Historians think that the idea of natural law goes back to Heraclitus, in the 
sixth century B.c., because Heraclitus opposes the vduos to the gious. This 
means simply that, discerning order in the universe, he argues that man should 
in his individual life (morality) and his social life (natural law) make his 
actions harmonize with that order. In this view, then, natural law is the 
group of principles which a man ought to observe in his social life. 

This idea recurs often in the history of philosophy. Natural law thus con- 
ceived is, as it were, the rule of good government. Thus, it is urged chiefly 
against unjust governments; it is the voice of the opposition, the recourse 
of the weak. Commonly cited as one of its earliest affirmations, is the tirade 
of Sophocles’ Antigone. Forbidden to bury her brother, she sets in opposi- 
tion to the tyrant “the divine decrees, the unwritten and immutable laws.” 
“They are neither of today nor of yesterday,” she says; “no one knows from 
what distant past they spring.” 

Rulers generally do not care for the natural law because it is rarely 
invoked save in opposing their will. Thus, under the German conception, 
which triumphed in Nazism, talk of the natural law was suppressed. This 
conception—that there is no source of law other than the will of the Fiihrer 
—is traditional in despotic governments. It is told of Haroun al-Rashid, 
celebrated as the exemplar of Moslem rulers, that on a number of occasions 
he had brought to him in a sack the head of some man against whom he 
supposed himself to have cause for complaint. We find another very char- 
acteristic example in the story of Esther. Ahasuerus, king of Persia, is 
angry with his minister Haman, and Haman is put to death. There is no 
question of juridical forms, of right of defense, or of anything of the kind. 
The will of the despot is all that is necessary. Moreover, the Biblical narra- 
tion presents this tradition as normal, and in the case of the Book of Esther, 
it is described with approval because the story terminates happily for the 
Jews. This despotism is standard in the Eastern countries of antiquity, and 
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in the Moslem world almost down to the present day. Nazism was a return 
to what has always been done in the Orient; but it seemed monstrous in 
the West, because we have a different tradition. 

To return to Antigone, the laws of which she speaks are clearly moral 
laws, presented as superior to rulers. Here already a term appears which 
will be a source of confusion, since the word “law” can be used in either 
a moral or a juridical sense. We speak of “moral laws” and we speak also 
of “positive laws” or commands of a ruler. If we add that until recently 
most juridical laws were traditional laws, not established by a ruler and for 
the most part unwritten, yet recognized by rulers and taken as a basis for 
the conduct of government, we can see that the problem is very complicated 
indeed. This notion of unwritten traditional law persists in the common law 
system of the Anglo-Saxon countries, and we find traces of it in other 
systems as well. If we wish to identify law with the expressed will of a 
lawmaker, this kind of law which is recognized by the ruler but not created 
by him raises many difficulties. It is on questions like this that specialists 
devote themselves to subtle intellectual manipulations that give their wit 
free rein. 

Antigone’s idea of a natural “law” superior to the positive law reap- 
pears throughout Western history. In late antiquity, the Stoics insisted on 
the idea that men have rights and duties independent of positive laws, that 
these rights and duties are founded on a justice which governs human 
relationships, and that positive law must be just if it is to be binding in 
conscience. Cicero, the chief witness of the Stoic tradition in his time, 
develops these ideas at considerable length. Thus is formed the notion of 
natural law, founded not on the opinions or will of men, but on nature, 
and prevailing over the positive law established by peoples in their institu- 
tions. “The greatest of absurdities,” says Cicero, “is to regard all the laws 
or institutions of nations as just.”! This natural law inheres in us from birth; 
it can be neither superseded nor annulled. It is to this law that the weak 
appeal against the injustice of the strong. 

It is true that there have always been skeptics who take issue with these 
principles and admit of no social regulation other than the will of rulers. 
They are to be found among the sophists, who aroused such indignation in 
Socrates and Plato. But these skeptics seem to be whimsical men who swim 
against the stream. Most moralists and jurists adhere to the natural law. 

The skeptical tradition reappears in the West after the Renaissance 
with the advent of the materialist philosophers. In England it is identified 
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with Hobbes, who admits of no foundation for law except the will of the 
Prince. Because of this theme, this concept of law has been described as 
a “will theory” of law. It persists through the centuries shifting from Prince 
to Parliament its focus of arbitrary power and expresses itself in the well- 
known adage that “Parliament can do anything it pleases except make a 
man a woman.” It is true that in Western thought this idea must be taken 
with reservations, because it is offset by a parallel tradition concerning the 
rights of man, and because no one could imagine Parliament deciding to 
have half or even a tenth of the English beheaded. Nevertheless, this maxim, 
like the equally famous “My country, right or wrong,” expresses a reaction 
against the system of natural law, which constantly opposes a moral law to 
the will of the legislator. A similar current in legal thinking is represented 
by the German voluntarist theory of law and the state, which developed 
during the nineteenth century and had its culmination in Nazism. 

In our consideration of the natural law, then, we must not forget that 
there is in Western thought a rival tradition. With this in mind, let us 
proceed with our review of the natural law tradition. 

As we have seen, this tradition was among the ancients a matter of moral 
principles—of principles governing human conduct. Law is founded on 
morality; its end is to give force to morality and to help men put moral 
principles into practice. 

This conception naturally became integrated with Christian thought. 
In the Middle Ages, when the great syntheses of Christian thought appear, 
natural law takes its place in the moral scheme under the title of justice; 
it is nothing other than the moral law insofar as it applies to social relations. 
Thus the distinction between natural law and morality is not very clear-cut, 
and no great effort is made to point out the difference. St. Thomas’ treatise 
on laws is fairly characteristic, from this point of view: he discerns eternal 
law, natural law, positive divine law, and positive human law; relates all 
these laws to a single definition; and emphasizes more what unites them than 
what distinguishes them. 

From this line of thought there developed in the Catholic schools a 
tradition which related natural law to morality. Catholic treatises on natural 
law, the work of moralists and theologians, begin with a study of basic or 
general morality from which natural law is deduced. The latter is often 
treated under the name of “special morality.” The object of law is justice, 
and positive law has the establishment of justice as its special end. Natural 
law is that group of general principles we look to in this effort to establish 
justice. 

Let us note in passing that St. Thomas is writing a treatise on leges, 
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not a treatise on jus. The natural law he speaks of is purely a body of 
precepts, without that element of embodiment in a social organization that 
is essential to law in the juridical sense. But natural law thus understood 
is no more than moral law considered as emanating from nature—moral 
law in its broadest aspect. On the other hand, when St. Thomas comes to 
speak of positive human law he is using law in the juridical sense. In the 
scheme thus presented, is there a place for a juridical natural law? This 
would be different from St. Thomas’ natural law, which, as we have just 
seen, is moral and not juridical. Is it, then, some other and more particu- 
larized form of morality, perhaps that which deals with the duties of man 
in society? If so, can it properly be called law at all? To answer this question 
fully, we must know better than we do what it is that jurists understand 
by law. Suffice it to say that if law is not the same as morality and natural 
law is the same as morality, it must follow that natural law is not law, and 
we should give it a different name. 

This would mean that the writers who call natural law “special morality” 
are right, although this is a rather vague term; there could be other special 
moralities. Shall we not say instead, “social morality”? Occasionally there 
is a mention of social morality; but like all such terms, it is used without 
much attempt at precision. We shall have to return to the problem of termi- 
nology. Meanwhile, we can point out the problems as they present themselves. 

To return to our historical account, we have seen that natural law, as it 
persists even today in the tradition handed down from the Middle Ages, is 
bound up with morality. But with the Renaissance there begins a new 
tradition which separates the two. This tradition, it seems to me, is the 
product of a cleavage between the jurists and the moralists. 

The doctrine of natural law in the Middle Ages is the work of Catholics, 
religious and theologians. The moralists who represent the continuing 
Catholic tradition in our time are similarly churchmen and theologians. On 
the other hand, Grotius, the seventeenth century Dutchman, whom many 
writers present as the “father of natural law,” is a Protestant, a layman, 
and a jurist. Pufendorf and Thomasius, the two German jurists usually 
cited as the seventeenth century heirs of Grotius, are again Protestant laymen. 
The Reformation has cut Christianity in two; natural law separated from 
morality is the work of lay Protestant jurists. Theological preoccupations 
do not concern these men. The intellectual atmosphere in which they live 
is entirely different from that of the medieval writers. Grotius is not merely 
the father of natural law; he is so considered the founder of international 
law. Whereas for the medieval writers natural law is the culmination of a 
system based on metaphysics, natural law for these men is the point of 
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departure of the law of nations. They are interested not in tracing it back 
to its source, but in developing their doctrines from it. 

Thus they do not concern themselves with individual morality. Their 
interest is in discerning an appropriate foundation for law in the field of 
international relations, where there is no recognized source of positive law. 
The only principles that hold their attention are those which can be shown 
to be at the basis of law, in other words, those which find application in 
social life. For these men there can be no positive law between states, 
because the State or Prince has the sovereign power. In its place they put 
the “law of nations,” a group of principles they regard as self-evident and 
universally admitted. 

With the passing of the Middle Ages, jurists can no longer draw inspira- 
tion from a view in which natural concepts are integrated into the frame- 
work of a Christian community. Left to themselves, they can only resort to 
moral principles universally admitted or believed by them to be such. They 
are on the way to that self-evident natural law, written in the hearts of man, 
which will be professed almost universally until the middle of the nineteenth 
century. We cannot help seeing a certain naiveté in their insistence that 
these principles are self-evident. But they are forced to declare them so, 
because otherwise they would have to prove them. Such proof would be a 
long and arduous process; and these jurists, as pioneers in the field of inter- 
national law, have already undertaken the work of several lifetimes. 

Why do they not look for a solution in a division of labor whereby 
specialists in natural law would make their conclusions available to their 
confreres? Evidently because the only specialists on the subject are Catholic 
theologians, and the writers of whom we speak are Protestant jurists. Contact 
has been broken off, even though these men know something of the Catholic 
tradition and occasionally cite Catholic writers. Moreover, even in the 
Catholic Church, there is no group which deals with natural law in and for 
itself. The traditional medieval doctrine is simply the culmination of a system 
of morality which in turn depends upon a_philosophico-theological 
system. ‘Thus, we are at an impasse. The only practical way to ex- 
tricate ourselves from it is to assert that we are taking for our basis a 
self-evident natural law. 

I speak here of a “practical” way. This bears on a point which should 
never be forgotten in the history of philosophy. Sometimes it is thought that 
the philosopher lives in a state of pure abstraction, wholly given over to his 
own thought. Actually the philosopher is, like all men, a part of a social 
milieu, which imposes on him a certain number of assumptions. These he 
will probably treat as self-evident, feeling that it would be ridiculous to deny 
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them. Philosophers are not ordinarily unlike other men, except as regards 
the precise object of their speculations. 

The term “ridiculous” just used indicates that we are dealing with an 
affective evaluation, a sentiment. It points up the role of sentiment in 
philosophy. We should like some day to see a psychologist or sociologist 
publish a factual study of this role; but such a work will not be forthcoming 
for a long time, for philosophers are generally little interested in psychology 
and sociology, and psychologists and sociologists know almost nothing of 
philosophy. 

Add to this the fact that all life is built on certain self-evident principles 
which cannot be put in question without undermining the foundations of 
life. This fact predisposes our jurists, Grotius and the rest, who need 
principles on which to build their law of nations, to look for principles they 
can regard as self-evident. They assure themselves thereby of a solid grounding 
for their legal doctrines. 

But where does one turn to seek these self-evident principles? In: the 
social milieu. Those principles will be declared self-evident which are taken 
as such in that milieu—as for example, the legitimacy and sacred character 
of the family, of property, of the State. 

At this point scholars begin also to distinguish between natural law and 
morality, and occasionally to oppose them to each other. When the French 
Revolutionists proclaim the “Rights of Man,” they have no idea of stating 
principles of morality. None the less they are certainly dealing with natural 
rights which are independent of and superior to the will of the lawmaker. 
The idea is like the ancient one, but cut loose from the structure of morality. 
It is followed up with confused explanations of the difference between natural 
law and morality. 

Until the nineteenth century, the doctrine of natural law develops as if 
by a process of spontaneous growth. But in the middle of that century comes 
the eruption of positivism, which claims to do away with natural law. The 
partisans of natural law are at first disoriented. They continue to insist that 
their principles are self-evident, and the positivists laugh them to scorn. This 
is all to the good; it is necessary that the old ramparts fall with the solemn 
doctors of the old natural law, so that a new school, setting forth a rejuvenated 
conception, may arise. In the twentieth century we begin again to speak of 
natural law, but in relatively new terms. Positivism has brought many to 
one conclusion: natural law is not indisputably self-evident. 

The still growing positivist movement in our day finds its chief expression 
in sociology—not among all sociologists, to be sure, but among those who 
think that the question of abstract truth is not one with which men can 











72 NATURAL LAW FORUM 


profitably concern themselves, and that men should instead be content to 
study and deal with social phenomena, their origin, development, and results, 
in order to perfect the techniques of social existence. 

With the sociologists we find the same thing we found with the jurists 
and the moralists—they form a closed corporation. The function of sociology 
is not to look for philosophical explanations; it is to examine and correlate 
facts in such a way as to achieve a systematized interpretation of them on 
the factual level. Since the sociologist lives within this context, conversing 
on nothing else with his peers, and since his achievements in it afford him 
deep satisfaction—especially since his point of view is a new one and produces 
considerations undreamed of in the past—he quite naturally concludes that 
there are no other considerations to be explored. It is a fairly natural defect 
of the human mind to suppose that the questions which absorb it are the only 
important ones, and even, sometimes, that they exhaust reality. This defect 
springs from the fact that the human mind is not very vigorous. That is 
the human condition; we have to take it as it is. 

It is in the world of the jurists that new conceptions of natural law have 
developed in this century. The Catholic theologian-moralists limit them- 
selves in general to the repetition of Scholastic doctrine without any signal 
effort to discern its significance. The jurists generally know little of the 
theologian-moralists, and vice versa. Again the closed corporation. 

It is true that conditions are tending to change. We have seen that a 
need for synthesis is making itself felt among the more advanced scholars. 
A certain number of young jurists are beginning to realize that sociology 
exists; also a twentieth-century renascence of speculative philosophy is begin- 
ning to make its mark here and there. But as René Théry brought out in 
relation to France in the first number of this Forum, these are exceptional 
cases. 

Despite the enormous development of the positive sciences, the twentieth 
century ushers in a rebirth of natural law thinking among the jurists. A grow- 
ing number of these men come to see that it is impossible to establish law 
without a certain number of guiding principles. But what can these guiding 
principles be? They cannot be law itself, if law is to be established from them. 
What can they be if not the natural law? But how are they different from 
morality? 

We are back to our old question. The first impetus of positivism, and 
the still active positivist spirit, rendered a service to the natural law by making 
impossible the provincial attitude of the old-time writers who spoke of a self- 
evident natural law, embodying all the principles that happened to be accepted 
by their society. Today the defenders of natural law are more discreet. Some 
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are very timid indeed. We shall discuss this later; for the moment let us try 
to clarify the distinction between law and morality and determine whether 
natural law is really law. 


II. Naturat LAw AND MORALITY 


NATURAL LAW finds its embodiment in law. To determine what it is, we 
must begin with law. Law is the set of rules which govern social organization. 
This is not offered as a perfect or complete definition; entire books have 
been devoted to the search for such a definition. This is intended simply 
as a rule of thumb to orient our discussion. We will not consider here what 
power can establish law, or what is the boundary between legal and non- 
legal rules. 

Law is only one of several disciplines which deal with social life. Social 
philosophy seeks general principles of social life; political science studies the 
application of these principles; law establishes rules for social life; sociology 
investigates social phenomena. To give an example: on the subject of labor, 
social philosophy will provide the principle that human society should be 
regarded as a community of equals; political science will seek to promote 
equality in the particular situation by some such device as the organization 
of labor unions; law will provide for the establishment of such unions, and 
fix their rights and duties; sociology will study how they in fact develop 
and operate. 

We say that law fixes rules; at the same time we say that it consists of 
rules. It has then a series of aspects. The proper and primary meaning of 
law is existing rules. When we say that law establishes rules, we should 
really say that men establish rules which are called law. The science which 
studies law is also called law, but this is a derived meaning. Law is, then, 
in its basic sense, a social reality, a group of rules governing social life. 

Morality, on the other hand, is essentially concerned with the individual. 
It determines the rules by which he may attain his perfect development or 
his end. Even when it deals with relations between men, it does so from the 
point of view of the individual. 

Law, which seeks to order society so that men may be happy and may 
be free to develop, and morality, which sets the direction man’s development 
must take, are constantly meeting and intersecting one another, and borrow- 
ing from one another. Both are normative sciences which regulate human 
activity, and we pass continually from one to the other. Morality forbids 
lying, and law requires good faith in the formation of contracts. Morality 
forbids homicide and stealing; law punishes them. Law refuses to sanction 
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agreements contrary to good morals; morality determines what agreements 
are included in this principle. Morality calls for obedience to legitimate 
governments, and law tells which governments are legitimate. In all these 
examples, the law involved is the positive law. But what of natural law? 
Wherein does it partake of the nature of law? Can we find scope for it 
between law and morality? 

All these questions will seem idle to the reader who is not a specialist 
in the subject. Most people live in a state of intellectual confusion and are 
quite content to do so. As something of a specialist in the natural law, 
{ am constantly confronted with statements about natural law in the sense 
of morality. People ask me, for instance, if natural law forbids drunkenness 
and stealing. The term “natural law” is currently fashionable, especially 
among Catholics who seek a rallying point against relativism. There are, 
therefore, many people fond of using it, and they bring it up on any pretext, 
as other men use the term “sociology.” 

But it may be useful for some specialists to try to find out what they 
are talking about. People usually are amused at the spectacle of those 
Byzantine theologians who were discussing the sex of angels at the moment 
when the Turks were besieging the city; but the question does have a certain 
theological importance, and we could equally well admire the detachment 
of these men of learning who continued to reflect on their problems in the 
midst of social upheavals. We might also add that most of them would 
probably not have distinguished themselves in military service. Similarly, 
boxers and football stars will perhaps dismiss my speculations as insignificant; 
but, aside from the fact that I can neither box nor play football, it is pos- 
sible that my modest work may have a social utility as great as theirs. 

But to return to our question: to determine whether natural law is 
really law we must clarify not only the nature of law but also that of morality. 
Now morality is a rather disconcerting science: on the one hand, it is uni- 
versal—it applies to all of life; on the other, it lacks a subject matter of its 
own—we cannot point to acts which are exclusively moral. Actually, morality 
is the viewing af all acts from a particular perspective, and that perspective 
is liberty. 

Morality deals with the rules for free activity, with the way a man should 
use his freedom in the governing of his life. An act takes on a moral character 
when it is freely accomplished. Every free act has a moral character; every 
act which is not free does not. The problem of free will is thus in a way 
the key problem of morality. 

In the study of morality we encounter the notion of “good,” a universal 
which appears also in other contexts. In addition to “moral good” there 
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is “good-in-itself,” ontological or metaphysical, which tradition defines as 
a transcendental property of being, a property possessed by whatever has 
being. When we call a machine a good machine, or a fruit a good fruit, 
we are not passing a moral judgment but are using good in this latter sense. 

Since morality concerns itself with the free activity of men, moral good 
is ontological goodness, or good-in-itself, insofar as it becomes an object of 
man’s free activity. A good machine is not a moral value; but as a man 
applies his free activity to construct such a machine, his act takes on moral 
value. When we say that morality is objective, we are saying that it applies 
to an object, that is, that the value of the object, which is not moral, deter- 
mines the value of the free act, which is moral. 

Let us take any technique, for example that of architecture, which makes 
possible the construction of comfortable, safe, and esthetically pleasing houses. 
Morality will. say that the architect is obliged to respect the rules of this 
technique. And that principle applies to all human action. Architecture 
is not morality; but morality commands us to respect the laws of architecture. 

Law is a technique also. It establishes rules which enable men to live 
well together. It is often said that law is the set of rules governing social life; 
this is usually the first definition which comes to mind. But we can now 
refine this definition by stating that law is a set of rules for achieving the 
good of men through society; in other words, for determining what things 
should be imposed or allowed so that men may find in society the means 
of development which it is society’s object to afford. 

There may be mention of “social utility” or “social order” or “common 
good” as objects of law. But these terms are equivocal. If law aims in the 
last analysis at the common good, a particular rule of law can still be estab- 
lished for the profit of a group, a class, a family, even an individual. But 
insofar as there is a rule, the individual will be involved only as representing 
a category of citizens. For example, the rule of law which applies to the 
President of the Republic, applies to only one man, but it is at the same time 
a general rule, applying to every man who finds himself in this position. 

Such a rule of law can protect a minority at the expense of the whole 
community, as is the case when laws are established in favor of a national 
minority. Similarly, when laws are made for the protection of workers, what 
inspires them is not the good of the whole community as such but the good 
of a class and an ideal of justice, which requires the whole community to 
fulfill its function in regard to this class by safeguarding the rights of the 
latter; in other words, by permitting it to develop humanly through institu- 
tions established for its benefit. 

It is true that the good of the whole community is still served indirectly 
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in that every member can rely on the community to take those measures 
most favorable to his own development. Thus, the true common good does 
not exclude measures whose immediate aim is the good of a particular class, 

The good involved here is not a moral good, as can be seen from an 
example. Catholic moralists, who analyze moral problems more exhaustively 
than others do, distinguish between the obligation in conscience, which is 
properly a moral obligation, and the juridical obligation, which is created 
by law. When, for example, we establish universal suffrage, which is a 
juridical rule, we may make it simply a right or we may make voting 
obligatory. But in either case the moralist will ask if the citizen is bound 
in conscience to vote—if he is morally at fault for not voting. What the 
jurist asks is whether universal suffrage should be established and how it 
should be organized. In one way the two perspectives are the same, for the 
establishment of the juridical rule may be a moral duty for those who 
govern. But this is no different from the duty of the architect to apply the 
techniques of architecture. 

The distinction between the question of what social rule to establish and 
the problem of the obligation or licitness of a given action is what makes 
morality and law two different disciplines, even though the objects of the 
two are related. We cannot determine juridical good without first ascertaining 
what man’s good is; and since man cannot develop except in society, we 
cannot know his good without taking into account the social needs of his 
nature. The moralist, then, should consider social good, and the jurist moral 
good. But the perspectives of both remain separate, and that difference of 
perspective results in a difference of mind. The jurist is above all interested 
in social good, in rules to be observed in view of that good; the moralist 
is preoccupied with the good of the individual. It is fitting that each should 
deepen his studies in the direction indicated by his proper discipline, as long 
as he does not wall himself in, as long as the jurist turns to morality when 
the idea of moral good becomes relevant, and the moralist turns to law 
when he comes upon a question of social good. 

Natural law, it must be added, has properly an institutional sense. As 
the group of principles of social order which proceed from the nature of 
man, it should serve as a foundation for positive law. Since the good it 
seeks is a social good, it partakes of the nature of law and it is something 
other than morality. 

After all the discussions of our day we begin to realize that the law to 
which the ancients appealed against unjust enactments of human authority, 
the one found in Sophocles and Cicero, was not natural law but morality. 
When Antigone opposes the rights of conscience to the tyrant’s decree and 
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speaks of eternal laws, she is talking of moral laws. She is no more concerned 
with natural law than is Maria Goretti when she dies in defense of her 
chastity. Maria Goretti is a martyr to purity, not to natural law. 

The aim of natural law is to seek out those principles stemming from 
the nature of man which should form the basis of the positive law. To take 
an example highly relevant to morality, so that we may not shirk our difficulty, 
let us consider the “right of revolution.” May citizens revolt against unjust 
governments? What means can they or should they employ? The question 
to which natural law should address itself is whether and in what way this 
right to revo:t is conducive to the social good. This right may be recognized 
by positive law. Magna Charta in England and several medieval charters 
in other countries recognized the right of the subject to revolt if the Prince 
was not fulfilling the obligations he had taken on. 

This is a question of social organization, and therefore one of law. Else- 
where morality teaches that one must follow the rules laid down by natural 
law, just as it teaches that the architect should build well by conforming 
to the technique of building. , 

In this question of the right of revolution, we may see very clearly how 
the two disciplines of morality and law are related. The individual who 
wonders if he has the right to revolt may consult a moralist. If the unfor- 
tunate Antigone had been Catholic, she could have consulted her confessor 
and thereby received great comfort. But when it comes to ascertaining how 
the right of revolution occurs in social life—that is, what one might wish 
to see incorporated into positive law—we are faced with a question of natural 
law. I have already remarked on this: we are continually passing from law 
to morality, and vice versa. The two cannot be isolated from one another, 
for they have many questions in common. But their difference of perspec- 
tive makes it extremely important not to confuse them. 

The most usual meeting point of natural law and morality is in social 
morality, the branch of morality which investigates the rights and duties of 
men gua members of society. In social morality law is constantly referred 
to; but the aim is still to establish a line of conduct for the individual rather 
than to determine how society should be organized. Thus, natural law must 
be distinguished from social morality. 

Social philosophy, like morality, might seem at first blush to be identical 
with natural law. Looking more closely, however, we can see that this is 
not the case. Social philosophy considers the conditions and the essence of 
social life as a whole. Law is only one of the manifestations of social life. 
In a study of social philosophy there might be a chapter devoted to law, 
to determine the place law has in social life and to study the character of 
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law in order to see what differentiates it from other manifestations of social 
life; but this would be only a chapter. The question of natural law—that 
is, of the principles which should animate all law—is a particular question 
which social philosophy may take up but not embrace as its proper object. 

Lastly, there is the philosophy of law. It is rather difficult to determine 
what this is, since writers on the subject are not in agreement. In most 
cases, however, it consists of a kind of profound reflection—the word philos- 
ophy means “profound reflection”—on positive law. Again we are not 
dealing with natural law. That law remains uniquely itself. 

Let us attempt then to understand the words we are using. Morality is 
the set of rules governing individual conduct; law is the set of rules governing 
social organization. Social morality is morality because it deals with the 
conduct of the individual man in society; natural law is law because it deals 
with natural principles governing social organization. Social philosophy is 
a profound reflection on social life as a whole; the philosophy of law is a 
profound reflection on law itself. 


III. THe PROMULGATION OF THE NATURAL LAW 


THE QUESTION of promulgation has an important place in law. We can 
scarcely expect a man to be bound by a law if he has no way of knowing 
of it; such a law is no law at all. The principle that law should be promulgated 
is a commonplace of the law, and jurists do not dispute it. Modern legislation 
under the continental systems fixes carefully the conditions for promulgation. 
An official gazette is provided for, and a law takes effect only when it has 
been published there. Common law jurists have paid less attention to the 
subject of promulgation, but would not deny the basic principle. 

But no manner of promulgation will make the well-known principle that 
“everyone is presumed to know the law” anything but a fiction. Even if we 
have an official gazette, most citizens will not read it. 

Obviously everyone cannot know the whole law; but the law should 
be accessible. When a citizen needs to know the law on a given point, it 
should be possible for him to find it out. If I want to make a will, I can 
and should find out how to make it validly; and if I wish to drive a car, 
I can and should learn something of the traffic regulations. When we say 
. that everyone is presumed to know the law, we mean that the law is thus 
accessible, and that a person affected ought to consult it. 

Here I speak of particular dispositions of law rather than of law as a 
whole. It is the jurists, men who deal with positive law, who have brought 
out the necessity and importance of promulgation. But is there any pro- 
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mulgation of the natural law, or can there be a juridical natural law in 
the absence of such promulgation? 

We can best approach this question, it seems to me, by beginning with 
the definition of a law given by St. Thomas Aquinas. His system is, to be 
sure, a theologico-philosophical one; but it does not ignore mundane realities. 
We shall discover a characteristic example of this in the present case. 

When at the beginning of his Treatise on Laws St. Thomas gives a defini- 
tion he borrows it from Roman law, which he knows through the canonists. 
Here is his definition, only a part of which concerns us at the moment, but 
which is good to have in its entirety because we shall have to examine other 
aspects of it later on. A law is by this definition “an ordinance of reason 
directed at common good, established and promulgated by competent 
authority.” 

For a law to be a law, then, it must be promulgated. Next St. Thomas 
defines the different kinds of law and seeks to determine what constitutes 
promulgation for each. He begins with divine law, which is divine thought 
as God knows it, and is at the origin of everything; he goes on to discuss 
natural law, and comes finally to positive divine law and positive human law. 

Now the general definition of law which he gives to begin with is inspired 
by positive human law. We call positive law a law which springs from the 
will of a person called a lawgiver. It is truly an ordinance of reason, as 
St. Thomas says, but not a necessary one. Positive law intervenes when reason 
offers a choice between several alternative solutions. For example, reason 
offers a choice between freedom of testamentary disposition as it exists in 
Anglo-Saxon law, and the system of reserve as it exists in Continental 
European law. What makes one of these systems operative in a given country 
is the will of the lawgiver. 

When it is a matter of divine law and of natural law, however, the 
problem is entirely different, since these are laws which are not only a work 
of reason but also govern reason—man’s reason in any case; we shall not 
take up here the question of whether and in what manner these laws are 
binding on God. The promulgation of a provision of the natural law, and 
therefore of the whole natural law, presents a question entirely different 
from that of the promulgation of the positive law. 

Let us again recall that in his definition of law St. Thomas draws his 
inspiration indirectly from Roman law and directly from the canonists, 
who themselves followed Roman law. Canon law is the very type of posi- 
tive law, perhaps the purest in existence. 


2. Summa TueEoxoceE I-II, q. 90. 
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We have already noted how law and morality are constantly interwoven. 
Necessarily, jurists are often concerned with moral questions. As they do 
not like to be subject to the moralists, however, they often refuse to admit 
that these are moral questions, but call them by some other name. Thus it 
is that many French jurists—they are the ones I know best—speak of “equity” 
as if it were a concept specifically juridical and quite different from what 
the moralists call justice. Attitudes like this are manifestations of the same 
professional provincialism I have already discussed; they often obscure what 
might otherwise be clear. 

The interpenetration of law and morality is not the same problem for 
the canonists that it is for other jurists, since the Church, unlike the state, 
works out and inculcates its moral commitment primarily through instru- 
mentalities other than law. This security enables the canonist to approach 
matters of merely ecclesiastical disposition in an atmosphere of insulation 
from moral concern. It is true that the rules of the canon law are established 
so that Christians may practice their religion at least to a minimal extent; 
but these rules provide as they do solely because of the will of the legislator. 
The obligation to go to Mass on Sunday is an example. The Catholic is 
under a general moral obligation to attend Mass from time to time, not 
necessarily every week, and not necessarily on Sunday, although some prefer- 
ence should perhaps be given to that day. But the strict and carefully 
delimited obligation to go every Sunday, which can be fulfilled on no other 
day, and in no other way than by physical presence, is an example of pure 
positive law. The only justification we can give for it is that the legislator 
wanted it that way. Morality may pose numerous questions concerning this 
canonical obligation, but the obligation itself is purely juridical, as much 
sO as any example we could find. 

Now it is from this context that St. Thomas takes the inspiration for 
his definition of law with its requirement of promulgation. How can such 
a definition apply to natural law? 

Since St. Thomas includes the principle of promulgation in his definition 
of law, the natural law must be promulgated. Clearly, it cannot be like 
a human law read off to the sound of trumpets or printed in an official 
gazette. For St. Thomas, natural law is that part of the divine law which 
man knows naturally. Its place in the human consciousness is such that its 
first principles cannot be effaced. By his God-given nature man has an 
immediate cognizance of the first principles of action, as he does of the first 
principles of knowledge. 

But as to the extent of this immediate cognizance, St. Thomas is cautious. 
In a very significant passage he says: “as to general principles, the natural 
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law cannot in any way be effaced from the hearts of men at least in its 
general tenor.”? We can see how he emphasizes the idea that this imme- 
diate cognizance applies only to the most general principles. His followers 
have displayed less caution. 

We must remember, however, that when St. Thomas speaks of the 
promulgation of the natural law he is not particularly concerned with jurid- 
ical law. When he deals with natural law his interest is chiefly in the 
first principles of action—that is, of morality. On the other hand, when 
he approaches positive human law, he sees it clearly as juridical law, and 
does not seem to be aware of any shift in his thinking. The difficulty of 
applying to St. Thomas’ nonjuridical natural law the general definition of 
law of which the requirement of promulgation is a part—a jurist’s definition 
as we have seen—is particularly apparent when we consider another point 
of the same definition: the requirement that a law be “directed at the 
common good.” The common good is a concept in social philosophy; it 
cannot be inherently the object of the moral law. When I ask myself what 
I ought to do—the fundamental question of morality—I do not have to 
refer to the common good except in considering the possible repercussions 
of the action I contemplate. This consideration, even when it becomes im- 
portant, is not part of the essence of a moral question; there would still 
be a moral question without it. 

All this highlights the importance of what has been suggested earlier: 
that we should distinguish between what is of juridical nature in the natural 
law and the moral law and what is not. But if natural law is of juridical 
nature, does it not have to be promulgated, since promulgation is itself one 
of the necessary characteristics of juridical law? Again we must ask, how 
can it be promulgated? 

For St. Thomas the question is not difficult, since his synthesis of thought 
rests upon God, and God as he conceives Him is the Christian God, the 
Creator, Providence, the Father. God, in the Christian conception, is a 
Being eminently active; He governs all; He intervenes constantly. The 
cognitions upon which human action rests are in man because God wills it; 
they are in some manner infused in man by God. It is the same with the 
natural law. The promulgation of the natural law is accomplished by God 
within man’s consciousness. We have thus a legislator and true promulgation. 

We have seen, however, that the jurists do not much care for this 
interpretation. In the first issue of this Forum, Professor d’Entréves remarks 
that the Thomistic idea of the natural law is difficult to accept nowadays, 


3. Id., q. 94, art. 6. 
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because jurists do not like to refer constantly to a philosophical synthesis 
in which God is made to intervene whenever a law is to be established. 
I believe that we should go further: this may be especially true of our 
contemporaries, but jurists have never liked this sort of constant mingling, 
because as we have seen, their deliberations concerning the positive law 
require full-time activity and reflection, which they wish to engage in without 
the distraction of continually recurring philosophical questions. They have 
the impression that philosophers argue endlessly; they therefore wish to have 
a juridical natural law beyond the reach of such arguments which they can 
use as a point of departure. Philosophers find this attitude a bit brusque; 
but jurists are practitioners, and this is a practical attitude. 

But if this natural law is a postulate and does not bear discussion, how 
can it be promulgated without divine intervention? 

This question forces us to reflect more deeply on the very idea of promul- 
gation. We have already observed that promulgation requires not that all 
men in fact know all laws, but that they be able to know them. Actually, 
no system of law is explicitly published in its entirety. Indeed, in one such 
system, the most fundamental rules are not promulgated, in the sense in 
which legislative enactments are promulgated. I am alluding here to the 
customary law which is found in the common law of Anglo-Saxon countries. 
In the countries of Continental Europe, this idea of customary law has passed 
into the background with the introduction of the Codes, and the establish- 
ment of a legislative power whose business it is to make laws. From this 
comes a tendency to take for granted the idea that there is no law except when 
the governing power intervenes to establish it. But the law is not thus 
limited. 

In the early conception of law, which has persisted in the common law 
tradition, the power of the sovereign was one of announcing the law, some- 
thing quite different from making law. The law was an a priori reality whose 
origin no one discussed. When there was a private litigation concerning 
the application of the law, the sovereign intervened to announce the applicable 
law. In one sense the law was not promulgated. People had a confused idea 
of what it was, and the intervention of the sovereign made this idea clearer. 
The sovereign later delegated his powers to tribunals, but in principle it was 
he who was charged with the mission of announcing the law. 

The notion of the promulgation of law is not then as clear in practice 
as it is in general formulation. Thus we come to feel that the situation of 
the natural law is not very different from that of the positive law in this 
regard. We are faced by a group of principles, some relating to natural 
law, others to positive law, and all at the foundation of social life. 
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Again we must distinguish between the principles of natural law and 
those of positive law. The former are common to all men, because they 
are to be found wherever human nature appears. The latter pertain to par- 
ticular human traditions. To sharpen the distinction, it would be desirable 
to have a science of natural law with a group of specialists entirely devoted 
to it. As we have seen, there has hitherto been no such group, and the 
obscurities which complicate the question arise in large part from this lack. 

To illustrate what is involved here, let us consider the institution of mar- 
riage. If in our time we ask a Latin what marriage is, he will be apt to 
answer to the effect that marriage is the institution established by the civil 
code, in such and such a title. But marriage certainly existed, and existed 
as a legal institution, before there was a civil code. The civil code codified 
the principles and may have modified some of them, but it did not create 
marriage. 

Marriage is a traditional institution found, with variations, among all 
peoples. The question for the student of natural law is whether there are 
certain conditions which so inhere in the nature of man that they must be 
incorporated in any system of positive law if the institution of marriage is 
to be intelligently established under it. But these conditions of the natural 
order are not all the conditions necessary to the establishment of the institu- 
tion within a given society. There are conditions peculiar to different 
societies, and these are embodied in general regulations of positive law the 
forms of which are determined by tradition. For instance, the legal relations 
between spouses are arranged differently in the Anglo-Saxon tradition than 
in the Latin tradition. It is possible that the two traditions are equally 
conformable to natural law. But how can we determine this without careful 
study of the natural law? 

This brings us back to the observation that natural law is in about the 
same position as positive law as regards promulgation. The general principles 
of the positive law are not usually promulgated in the precise sense of 
promulgation by a lawmaker. In a properly organized society, however, there 
will be a widespread knowledge of the general principles, and those charged 
with seeing to the application of the law will have access to its particular 
dispositions by means of study. Natural law, if it is to have binding force, 
should be known or knowable in the same way. To admit that it is, we 
do not need a philosophical synthesis which determines whether the know- 
ledge of natural law is infused in man by God. A man may come to know 
the natural requirements of social life whenever he reflects upon social life, 
if he has favorable conditions, and a mind untroubled by prejudice, passion, 
or an overriding interest in something else. But up to now not much has 
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been done in this direction; this is why we have not witnessed the founda- 
tion of a science of natural law capable of producing useful results as well 
as general statements. 


IV. SANcTION IN NATURAL LAw 


Most juris‘s in characterizing law give an important place to sanction. 
This notion is related to the one which places the origin of law in the com- 
mand of the one to whom St. Thomas refers in general terms as “having 
charge of the community,” the Republic, the Prince, or the State, depending 
on the fashion. The sanction of which the jurists speak is one fixed by the 
law and given effect by such a ruler. This again creates a difficulty for the 
natural law and a ground for its opponents to deny that it is law. 

To explain the idea which jurists hold concerning sanction, it is necessary 
to recall again what jurists are. The men thus named are those whose central 
concern is with the courts—professors, lawyers, and judges. When we speak 
of justice we are particularly concerned with the courts and with those who 
share in their activity, in other words, with these men. 

An outsider observing this group in operation is apt to be rather sur- 
prised. Since their function is limited to the application of law, he might 
have supposed them to be of less importance to the legal system than those 
who make law. But in our modern world law is made by legislatures whose 
members are by no means all qualified as jurists. Indeed, jurists tend to 
have a certain disdain for the members of the legislature and to reproach 
them for not understanding the law. 

The jurist is someone who applies the law and for this purpose seeks 
to understand it. Since he is not creating the law, he takes it as given. His 
work is built on this foundation. 

Sanction consists of punishing what is against the law, and ignoring 
social events with which the law does not expressly deal. This last is merely 
another way of attempting to add force to the express rules of law. In the 
atmosphere which prevails among jurists, one feels that the only social realities 
are those regulated by law. One who has seen a little of the world of the 
jurists observes it to be a tightly closed one. I remember certain English 
novels which describe the Inns of Court; the “monde du Palais” of the Latin 
countries is similar. Those who breathe this atmosphere believe that they 
dominate society. Often they are aware of no social realities except the ones 
which come before the courts. 

In our day, however, this conception of law has waned under the influ- 
ence of historical and sociological studies and of juridical developments which 
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are foreign to civil law and transcend it. Whereas civil law takes up only 
acts sanctioned by law, sanction does not play the same role in international 
law and in public law. We realize that a rule of law can be sanctioned 
only by virtue of another rule of law and that by working back one should 
be able to arrive at a primary unsanctioned law. Thus, in public law we 
always arrive at a primary rule which is not juridically sanctioned; thus, 
also, we admit the existence of an international public law even in the 
absence of any juridical sanction. 

Also, the development of sociology has made us realize that even in civil 
law sanction is limited by the state of public opinion. We apply laws only 
insofar as public opinion permits—this is why there are unenforced laws 
everywhere. Jurists have always been, at least unconsciously, subject to such 
pressures, although until recently their writings did not give this impression. 
Moreover, in many fields civil law incorporates general notions such as 
“good morals,” “public order,” or “grave injury,” the interpretation of which 
depends on the state of public opinion. Thus, in Franco-Belgian law the 
Napoleonic code established as a ground for divorce the adultery of the 
husband aggravated by the keeping of his mistress in the matrimonial home, 
whereas the wife’s adultery was by itself a sufficient ground for divorce. 
But elsewhere in the code “grave injury” was made a ground for divorce. 
Times having changed, the courts came to regard the husband’s adultery 
as grave injury. Thus, simple adultery on the part of the husband came 
to be visited with a sanction under the pressure of public opinion, without 
any modification of the positive law. 

Even if sanction is not a necessary element of law, we may say that the 
legal system tends to develop it. If we were to personify the legal system we 
might say that it aspired to sanction. Public law and international law 
give good illustrations of this. 

Ever since the advent of written constitutions in modern times, the earliest 
example being that of the United States of America, the development of sanc- 
tions for political institutions has been one of the chief concerns of their 
makers. Under older systems of government, the laws concerning the political 
institutions were the basis for effectuating the sanctions of other laws, but 
did not themselves carry a sanction. The innovation of providing sanctions 
for laws of this sort shifts but does not eliminate the incidence of the 
unsanctioned law. This innovation is nowhere more highly developed than 
in the system of judicial review of legislative and executive acts as it exists 
in the United States, but this system itself has no sanction other than public 
opinion. It is a convention among those on whom it impinges that they 
will be bound by its determinations. The contempt power, the ostensible 
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sanction for judicial acts, could obviously make no more than a token 
showing against determined opposition from the other branches of govern- 
ment. However far we go in constructing sanctions on our laws, we will 
eventually come to a point where there is no sanction. Yet the impetus toward 
sanction is always present. 

International law provides an even more striking example. Humanity 
in our time has arrived at a stage of civilization which makes both possible 
and necessary the formation of a world society. All jurists agree that such 
a society cannot be fully effective unless it has some form of sanction at 
its disposal. Establishing a world society with effective sanctions is surely the 
gravest problem of our day. It appears, then, that a law does not need 
sanction to be law, but that it tends toward sanction as a condition of juridical 
health. Something is lacking in a law with no sanction. 

What is the situation with natural law? To begin with, it tends to the 
sanction provided by the positive law, in that the prescriptions of natural 
law should ideally be carried out by the positive law. But this does not resolve 
the problem, because if positive law affords the only sanction for natural 
law, the latter is then sanctioned only by something other than itself. If we 
are to treat of natural law in itself we must find if there is a sanction proper 
to natural law and sharing in its character. 

Since the natural law is “natural,” imposed upon man’s activity, unlike 
the positive law, which is “artificial,” or a product of that activity, we must 
seek the sanction for natural law in nature, which is its proper domain. 
Is there a natural sanction for the natural law? 

The answer is clear. Since natural law represents the social needs of 
human nature, the social institutions violative of the natural law will not 
bear the requisite fruits of human development. This abstract formula means, 
concretely, that men will remain uncivilized and will not find happiness. 
If, for example, political society is not organized according to the require- 
ments of nature, it will not provide the citizen with the freedom and security 
he needs. If the family is not organized according to the requirements of 
nature, it will not play its proper role in the development of the human 
personality. 

Again, therefore, we find in the natural law the juridical character 
which we have seen in it throughout these pages. Natural law consists of 
objective rules for social organization—rules which morality tells us to follow. 


V. CONCLUSION 


THE CONCLUSION to be derived from the foregoing discussion may be stated 
in a few words. It is this: there is an important place for activities like the 
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publication of the Naturat Law Forum. A group of specialists working 
wholeheartedly to determine the nature and scope of natural law in an 
atmosphere untouched by political or social passion or prejudice will render 
to humanity an invaluable service. 

In these pages we have attempted to determine what natural law is. 
This idea should furnish a point of departure for subsequent studies. Finding 
what natural law involves and how positive law accords with it, and discerning 
how natural law should be translated into positive law may provide subject 
matter for numerous studies important to the progress of juridical thought. 

In concluding this study, however, I ask myself if I am not crying in the 
wilderness. No one seems to attach significance to a natural law which is 
anything other than morality. This seems naive to me, but I fear that some 
will regard my attitude as oversubtle or frivolous. But in my view the fact 
that natural Jaw has not had a deeper influence than it has until now stems 
in part from the fact that we have accepted general statements without any 
attempt to clarify them. Certainly, other factors are at work. There is no 
necessary equation between clarity and influence; we see that in the field 
of morality, for instance, great effort has been made to make the principles 
as clear and precise as possible, but men still violate them. No one would 
claim, however, that the effort was wasted. 

If we were to devote ourselves to the natural law in itself and attempt 
to clarify its requirements, working with the scientific spirit which is abroad 
in all disciplines today and which does much to transform human thought 
and activity, it seems clear that our efforts would contribute much to the 
welfare of mankind. Such a new undertaking would require generations of 
gradual development to come to fruition. But when we see the widespread 
influence in our time of psychology and sociology, sciences with not even a 
century of effective research behind them, we come to feel that many things 
can gather force rather quickly. In our world, where we seek for inter- 
national organization, and multiply meetings calculated to furnish common 
bases for action, the meeting of a number of specialists dedicated to objective 
research with only truth as their object would be a phenomenon of great 
significance. 


(Translated by JEANNE C. Ropes) 











A PROSPECTUS FOR A SYMBOLIST 
JURISPRUDENCE* 
Robert E. Rodes, Jr. 





SYMBOLISM, so influential as a poetic movement, seems to be more a view 
of the human condition to which poetry is addressed than of poetry itself, 
and therefore to have possibilities for metaphysical and jurisprudential extra- 
polation. The symbolist position seems to be that events—things or happen- 
ings—can be used as symbols without any accompanying statement of what 
they symbolize. This is to say that events have meanings that the poet can 
bring out merely through his presentation of the events themselves. Thus, 
lines like 

Shall I say, I have gone at dusk through narrow streets 

And watched the smoke that rises from the pipes 

Of lonely men in shirt-sleeves, leaning out of windows? .. . 


I should have been a pair of ragged claws 
Scuttling across the floors of silent seas.1 


do not, like romantic poetry, present the event in conjunction with an 


emotional response to it: 


My heart leaps up when I behold 
A rainbow in the sky .. .? 


nor do they, like allegory, simile, or metaphor, in presenting the event, state 
the meaning given it by the author: 


The quality of mercy is not strain’d, 
It droppeth as the gentle rain from heaven . . .3 


The road was a ribbon of moonlight over the purple moor . . .4 


Nel mezzo del camin di nostra vita 
mi ritrovai, per una selva oscura 
ché la diritta via era smarrita.5 


* The writer is indebted to Mr. Joseph J. Sikora, Department of Philosophy, University 
of Notre Dame, for a number of helpful suggestions. 

1. Eliot, The Love Song of J. Alfred Prufrock, lines 70-74. 

2. Wordsworth, “My Heart Leaps Up...” The “event” here is the rainbow. 

3. SHAKESPEARE, THE MERCHANT OF VENICE, IV. i. 184-5. Here, the event “rain” is 
used by way of commentary on “mercy.” 

4. Noyes, The Highwayman, line 3. 

5. Dante, Inrerno, I, 1-3. The event here is the highway. “Nostra vita,” the meaning, 
serves as a label. 
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Instead, they present to the reader events which the author supposes to carry 
with them the requisite meaning, the requisite response. The effectiveness of 
such poetry argues persuasively that authors who use the technique are right in 
supposing the events they set forth to have meanings that may be discerned 
in the events themselves without independent statement by the author. 

This seems to be a presupposition not merely of symbolist poetry, but of 
all poetry, for even those poets who feel called upon to state the meaning 
of the events they refer to have never been free to be entirely subjective in 
assigning those meanings. Leaving to one side the purely visual metaphor 
from The Highwayman, which is obviously limited by the objectivity of 
the eye, let us consider the following emendations of the cited passages: 


My heart leaps up when I behold 
A puddle on the ground .. . 


The quality of mercy is not strain’d, 
It flasheth as the lightning bolt from heaven .. . 


Nel mezzo del bagno di nostra vita 
mi ritrovai per una acqua oscura 
ché lo vero sapone era smarrito .. . 


That these lack the poetic quality of their exemplars can scarcely be denied. 
It would seem, then, that we must describe the poetic insight as an‘ aptitude 
for discerning meanings in events, rather than for putting them there. 

Since symbolism as thus set forth is a derivative of poetic experience 
its consequences are limited by the scope of the validity to be accorded 
such experience. It is this writer’s conviction that such experience can be 
accorded universal validity. Using the poet’s terminology we may state this 
conviction thus: 

The human condition is common to all mankind. 
This statement is formally a tautology because the poet has prejudged it 
in adopting his terminology. But what he means by the “human condition” 
is not “that which is common to all mankind,” but “the object of poetic 
insight,” the thing he shows us momentarily on those rare occasions when 
he makes us cry. To say that this is common to mankind is to say that 
there is something deep and shared on the basis of which every man can 
appeal in some way to every other®—cor ad cor loquitur. I have, in other 
words, not only an experience of what it is to be myself, but also an experi- 
ence of what it is to be a man—an experience of the human condition. Thus, 


6. Cf. Maritain, On Knowledge through Connaturality, in THz RANGE oF Reason (New 
York, Scribner’s, 1952). 
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one man can draw from his experience generalizations that will be applicable 
to other men, and that he can hope will be persuasive to them. This is not 
to say that A’s experience of what it is to be a man is more valid than B’s, 
but only that it is as valid for B as it is for A. 

The acceptance or rejection of the foregoing principle of a common 
human condition is the most profound of philosophical choices; no less than 
the whole of a man’s experience goes into making it. One can no more 
argue with a person who decides for rejection than one can explain love 
poetry to a child. One can only say that there is more to life than such 
a person has supposed. 

The epistemological consequences of the foregoing would seem to be 
that certain cognitions are appropriate to the human mind as such, and 
that whatever can be the object of human experience can be the object of 
such a cognition. The act of cognition in this framework becomes a sharing 
of human experience, a communion with other men.” This position is not 
identifiable with a particular epistemological system, although it is consistent 
with some and inconsistent with others. 

Making a rough classification of epistemological systems, as they are 
germane to our purposes, under the three heads of realism, nominalism, and 
idealism, we can see that realism is consistent with the position here taken. 
To be sure, the realist tends to talk of cognition of things as they are, rather 
than of events as they present themselves to human experience. But one 
can hardly have the first without the second. If we admit that all the 
objects of experience are such as to elicit certain cognitions of the human 
mind, we can scarcely deny that certain cognitions are appropriate to the 
mind, or that all the objects of experience can be the objects of such 
cognitions. 

We can further see that nominalism is inconsistent with the position 
here taken, because it necessarily denies the common human condition. It 
sets up the empirical fact of disagreement as the rock on which all cognition 
must founder, and conceives the task of philosophy to be one of facilitating 
cooperative behavior where goals are coincidentally common. Since the 
common human condition forms a basis for the experiential resolution of 
disagreements in terms of who is right, it can only be through denying it 
that the nominalist arrives at the necessity of finding himself agreed with 
before he will proceed. 

Idealism presents a more complex problem in this regard. Basically, 
idealism is any position which attributes to the observer something realism 


7. Cf. Tate, The Man of Letters in the Modern World in the collection of the same name 
(New York, Meridian Books, 1955). 
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attributes to the object. As such, it seems to be neutral with respect to the 
epistemological position here adopted. Most idealist schools, however, while 
retaining the conception of the common human condition, tend by the nature 
of the epistemological inquiries they undertake to narrow its scope in some 
way. Insofar as their results are consistent with the possibility of cognition 
as here understood, their jurisprudential consequences will be akin to those 
of realism. Insofar as their results are restrictive of this possibility of cognition, 
they will be insufficient to form the basis of a complete system of jurisprudence 
unless they draw on the jurisprudential devices employed by nominalism. 

Since there seems to be no terminology common to idealism and realism 
whereby elements common to both can be referred to, the terminology of 
realism will be used throughout this essay to designate principles fully con- 
sistent with the epistemological position here adopted. Thus, the appro- 
priateness of a cognition to the human being as such will be designated in 
this essay as “real,” with the understanding that this usage is not intended 
to foreclose the question of whether that appropriateness is in the object or 
in the human being. 

It seems, then, that the validity of generalizations on experience is a 
consequence of the common human condition, and requires an epistemology 
that can, with the qualifications just stated, be set forth in realist terms. 
The experiential principle of symbolism can now be stated within this frame- 
work, and will take the following form: 

Events have real meanings. 

What is meant by “real” has just been stated. Some expansion on the 
use of the other two terms may, however, be in order. As here used: 


1. An “event” is whatever can be the object of human experience. 
The term is advisedly used univocally of both natural and man-made 
phenomena in order that the statement may be a true metaphysical 
statement, rather than one confined in its application to the framework 
of a given cultural system. It should be noted that a norm, as such, 
is not an event as here understood. The existence or nonexistence, 
validity or invalidity, of a norm can all be the objects of experience, but 
the norm itself cannot. 


2. The “meaning” of an event is a perceptible but indefinable 
relation between the event and something else. The “something else” may 
be itself an event, or may be an event only in a qualified sense, as capable 
of being the object of experience only through events of. which it is 
the “meaning.” For ease of expression, “A means B,” “A is a symbol 
of B,” “A symbolizes B,” and “B is the meaning of A” will be used 
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interchangeably. The relation between symbol and meaning will be 
called a “symbolic” relation, and a complex of such relations will be 
called a “symbolism.” ‘The reason why the symbolic relation is indefinable 
is that the perception of it is intuitive or experiential. Thus, the 
existence of the relation cannot be derived from perceived indicia, and 
no such indicia can be stated. The nature of the relation will perhaps 
be clarified in the course of this essay. 


Having defined as well as is practicable the principle of symbolism, we 
may consider its position in a jurisprudential system. But before proceeding 
to this, some consideration should be given to a principle that may have 
jurisprudential consequences similar in certain respects to those of the 
one here adopted. That principle would be this: 

Man-made events have meanings that inhere in the cultural milieu in 

which they occur. 

This, it will be noted, is a partial affirmance of the principle just stated. 
It will serve to evaluate law in terms of the culture in which it subsists, 
but it will not serve to evaluate that culture, and therefore will not 
serve as an ultimate evaluative criterion for law. It is this writer’s convic- 
tion that such a principle will furnish neither an adequate system of juris- 
prudence nor the most nearly adequate system of jurisprudence it is possible 
to have. Nevertheless, much, though by no means all, of what will be said 
below can be as validly derived from this principle as from that first stated. 
One who can accept only this second principle will have to reject a certain 
amount of what is said below, and qualify a good deal more; what must be 
rejected or qualified should be sufficiently clear to make explicit indication 
unnecessary. It seems likely that what remains may be of some use to him. 

Turning, then, to the jurisprudential consequences of the principle that 
events have real meanings, it is apparent that if this writer is right in 
believing that an adequate system of jurisprudence must furnish an ultimate 
evaluative criterion for law, this principle will not by itself form the basis 
for an adequate system of jurisprudence. The questions that have always 
been asked about the evaluation of law remain unanswered. ‘Thus, the 
principle must be offered as additional to, not as a substitute for, traditional 
metaphysical formulations that lead to principles of evaluation. 

The task traditional metaphysics sets itself seems in general to be a 
consideration of the structure of reality, that is, of the relations between 
events whereby they may be systematically described and fitted into a har- 
monious whole. Applying the epistemological and terminological system 
developed above to our experience of the appropriateness of certain structur- 
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ings of reality, we can state the following principle of structural metaphysics: 

Reality has a real structure. 

Both the meaning of this principle and the reason why this writer adopts 
it should be apparent from what has gone before. 

One who accepts a principle of symbolism confined in its application 
to a given culture will perhaps accept a similar modification of the structural 
principle just stated: 

Man-made events have a structure dictated by the culture in which 

they occur. 

One who accepts such a principle can be invited, with the qualifications 
already stated, to proceed. 

The realist system that has had the most influence on jurisprudence is 
that of scholasticism, with its particular version of the “natural law.” Since 
the methodology of that system is basically one of generalization of experience, 
it follows from what has been said here that that system is methodologically 
valid. On the other hand, the methodology makes it possible to correct any 
of the particular formulations of the system on experiential grounds. Symbo- 
lism provides just such an experiential corrective. Since the scholastic system 
is entirely concerned with structure, symbolism will for the most part show 
it to be inadequate rather than false. Specifically, it may provide the prac- 
tical applications for disciplines other than philosophy which scholasticism 
has so long lacked, together with a way of integrating into structural meta- 
physics the discoveries of modern psychiatry, which seems rapidly to be 
approaching a principle of symbolism like that here stated. 

The inadequacies for which symbolism can provide seem to be in the 
general area of motivation. The scholastic tends in this area to give a defini- 
tion in lieu of an explanation. This is particularly apparent in the case of 
love, which he is apt to define in such a way as to shortcut the process 
of externalization that poetic experience discerns as a basic and imperfectly 
satisfied necessity of the human condition. Reality fills us with a vast and 
inexpressible spiritual longing (the same, indeed, that convinced Plato that 
heaven, not earth, is our home), which, by the exercise of symbolic percep- 
tion, we particularize as best we can in terms of some more or less obtainable 
material reality. Thus Meredith’s: 


. . She is what my heart first awaking 
Whispered the world was.8. . . 


When Aristotle, or St. Thomas,® says that love is the desire for someone’s 


8. Love in the Valley, stanza 6, lines 5-6. 
9. E.g., Summa Tueotociaz I-II, q. 26 art. 11. 
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good—the desire that an event take place—he makes the end result of such 
a process of particularization identical with what set the process in motion, 
thereby eliminating the process itself. The consequences for his system are 
nil as long as the system avoids concerning itself with the case in which the 
process is not successfully achieved. That the system does avoid so concern- 
ing itself is a matter of serious consequence, as will be seen.1° 

It is the purpose of the present essay to explore the jurisprudential con- 
sequences of the symbolic principle together with the consequences of inte- 
grating that principle into the jurisprudential derivative of the structural 
metaphysic: the natural law. The plan of attack will be to classify various 
intellectual movements with their jurisprudential consequences in accordance 
with their answers to the two questions of whether events have real meanings 
and whether reality has a real structure, and then to attempt the development 
of an experientially valid jurisprudential system consistent with answering 
both questions in the affirmative. 


II 


1. Reality has no real structure, and events do not have real meanings. 
—This is the philosophical consequence of rejecting the principle of the 
common human condition. Since no common element inheres in the human 
condition, the judgment my neighbor makes on his experience can in no 
way be evaluated in terms of the judgment I make on mine. 
This is the foundation of the metaphysical doctrine of nominalism, 
and of its derivatives, the scientific doctrine of a random universe, and the 
semantic doctrine!! that distinguishes between reports (of sense data, which 
proponents of the doctrine admit to be verifiable by common standards) 
and judgments (not exclusively based on sense data, and therefore subjective). 
Since the individual is at the roots of his existence isolated from his fellows, 
constructs upon empirically observed potentialities for agreement in surface 
matters become all-important. The task of the intellectual is one of con- 
structing an artificial order in the midst of a natural chaos. 

This is the task jurists of this persuasion set themselves. Taking the 
desire of each person as an irreducible datum,'? they address themselves to 
10. See p. 99, infra. 

11. E.g., Hayakawa, LanouacE In Action 40-54 (New York, 1939). 
12. By “irreducible datum” is meant a datum that cannot be explained in terms of other 
data. “Evaluation,” as the term will be used in this essay, is impossible without explanation, 


since unless there is a reason why A desires X or Y, we cannot say whether A has a better 
reason for desiring Y than for desiring X. Note that this leaves room for evaluating the 
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the establishment of legal institutions that will insure the peaceable satis- 
faction of as many such desires as possible. Their ultimate purpose in 
establishing such institutions seems to be an orderly society. If asked why 
they seek to establish an orderly society rather than a chaotic one, they will 
answer that they prefer it, and that in keeping with their principles their 
preferences are irreducible data, for which no explanation is either possible 
or necessary. 

Historically, this philosophical position has supported two major schools 
of jurisprudence. The individualist school sought to extend into the material 
world the moral isolation of the individual by developing the traditional legal 
institutions of property and contract into a system for drawing boundaries. 
The whole force of the law was grouped around these two institutions, and 
so structured as to provide an objective determination of what segment of 
matter was subject to what man’s desire. The insistence on the objective 
and the analytical preserved the system from the danger of relapsing from 
its boundary-drawing function into the impermissible realm of evaluating 
desires. Hence the epithet, “mechanical jurisprudence.” 

The alternative to extending the moral isolation of the individual into 
the world of matter seems to be that of emphasizing in the world of matter 
any observed concurrences of human desires. This calls for a careful search 
to discover such concurrences and develop appropriate mechanisms for giving 
them effect. The utility of the ballot box as a simple method of determining 
such concurrences led to theories of unrestricted democracy. The more 
sophisticated empirics of the social sciences led to sociological jurisprudence. 
In either case, the effort was to establish machinery that would accomplish 
the desires of as many people as possible. The law’s task, in other words, 
was not to fragmentize matter for subjection to conflicting desires, but to 
coordinate it for cooperative achievement of the more widespread desires. 
But the common denominator between these systems and individualism was 
the irreducibility of human desire as a datum. 

In recent years, we have renewed our acquaintance with the potentialities 
for depravity in the human heart. Life in the modern world is forcing more 
and more of us to admit that human desires must be evaluated. It seems clear 





fulfillment of a given desire. “A desires that X event take place” may itself have no ex- 
planation, but it can be put forward as a reason why X event should take place, and we 
can consider whether it is better or worse than the reasons why X event should not take 
place. Note also that treating desires as irreducible data does not exclude reducing one 
desire to another desire of the same person: “A desires that X event take place because 
he desires that Y event take place, and believes that X event will be conducive to Y event.” 
It is then possible to make the evaluation: “X event will not be conducive to Y event; 
therefore, A ought not to desire that X event take place.” This is typical of the things 
with which nominalist philosophers are concerned. 











96 NATURAL LAW FORUM 


that evaluation requires reduction.13 At the same time, psychiatrists since 
Freud have generally undertaken the reduction of desires, some with more 
success than others, but collectively with a promise of success that can no 
longer be ignored. Social scientists are beginning to bear them out with 
reductions of their own. These considerations, by undermining the principle 
of the irreducibility of desire, are making the nonrealist position a jurispru- 
dential blind alley. If the evaluation of a man’s desires is to be accomplished 
without reducing the man himself to a means to some extrinsic end, it must 
be on the basis of some common experience of what it is to be a man. 
Scholars raised in the tradition of nominalist jurisprudence are beginning, 
therefore, either to defect from the whole tradition, or to lead the tradition 
itself along a path toward the commonness of the human condition, which 
is the first premise of what is here called realism. 

2. Reality has a real structure, but events do not have real meanings. 
—This position seems to be the consequence of admitting the fundamental 
tenet of the common human condition, but denying or failing to take into 
account the fact that the common condition contains an insight whereby 
events have meanings. Of the philosophical positions that have given rise to 
influential jurisprudential schools in recent centuries, three seem to fall 
at least to some extent within this category. These are scholasticism, ra- 
tionalism, and economic determinism. Of these, only scholasticism has 
presented as the common element in the human condition something that 
continues to commend itself to substantial numbers of scholars as a self- 
sufficient approach to the whole of experience. 

Rationalism, the source of the a priori version of the natural law that 
modern scholastics have struggled so valiantly to disown, finds as the common 
element in the human condition reason, a methodology. Thus, the rationalist 
bases his system of jurisprudence on some proposition that he supposes to 
be a dictate of reason. The proposition thus favored has often enough turned 
out to be the irreducibility of human desires so that it is not at all easy to 
unscramble the rationalists from the nominalists in nineteenth-century 
jurisprudence. Both must share the blame for individualism. 

More recent commentators are just about unanimous in insisting that 
social principles do not flow from pure reason, and that the rationalist 
writers are really reflecting their emotional biases or the mores of their 
society. The rationalist generally tends to retreat under this attack to what- 
ever metaphysical ground will support his particular jurisprudential pre- 
supposition. This usually turns out to be nominalism. 


13. See note 12, supra, 
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Economic determinism, attributing to mankind a common motivation, 
does not purport to offer a self-sufficient guide to the whole of experience, 
and therefore cannot be regarded as attributing a real structure to more 
than certain aspects of reality. But once the advocate of economic determin- 
ism overcomes the formidable experiential and logical hurdles presented by 
his basic doctrine, he has no difficulty in deriving from it a full and objective 
system of jurisprudence, so long as he confines his appeals for support to 
those who stand to benefit economically from the system he proposes.14 

The general grounds, logical and experiential, for rejecting the systems 
of rationalism and economic determinism are well known. All that need 
be added here is that both of these systems seem to regard their conceptions 
of the common element in the human condition as exclusive, or at least as 
exclusive of the poetic insight that is the presupposition of the present inquiry. 
The poetic insight is other than rational, and leads to motivations other 
than economic. To accept the common human condition as it has been 
stated in this essay is to reject these two conceptions of it. 

Turning, then, to the remaining system, that of scholasticism, we find 
it deserving of closer attention. The common element to the scholastic is 
a perception. Man sees events as connected with one another—sees a real 
structure in reality. This is in no way inconsistent with seeing real meanings 
in events. That scholastic philosophy has overlooked the element of meaning 
seems to be no more than the product of a series of unhappy coincidences. 

The medieval scholastic lived in a society rich in symbol. Within it, the 
Christian revelation with its sacramental and philosophical concomitants 
was in conflict with various classical and Islamic notions for the hearts and 
minds of men.15_ The scholastic philosopher won for Christianity a victory 
in the realm of minds that was to go unchallenged for centuries, but 
somehow in the process Christianity lost much of its hold over men’s hearts. 
The scholastic did not deny the existence of meaning in events, but he failed 
to set himself the task of symbolic evaluation that might have put more life 
in his philosophy. There is a sacramentality in nature that powerfully 
supports the sacramental system of revealed theology, and this the scholastic 
let slip from his grasp. We find in the later Middle Ages a gathering force 


14. This he generally purports to do. Thus, the Communist jurist evaluates law by the 
demands of his “socialist state’ but does not expect anyone but the proletarians to approve 
of what he is doing. See Vysuinsxy, THe Law oF THE Soviet StaTE (New York, 1948). 
The laissez-faire capitalist does something rather similar when he appeals to the mass of 
the people for support either in terms of the possibility of the poor man becoming rich 
or in terms of the eventual benefit to the whole community from the economic expansion 
motivated by the availability of profits. 

15. This conflict is described in DENomy, THz Heresy or Courtiy Love (New York, 
McMullen, 1947). 
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of advocates of conduct symbolic of temporal things—love, fruition, life-force, 
masculinity, honor, and the like—despite the admitted nonconformity of 
such conduct with the structure of reality as discerned by the philosophers. 
The period we call the Renaissance is one in which society came to be wholly 
dominated by these secular symbols. 

The reaction was to purge away all symbolism at once. The Protestant 
reformers insisted on cutting through the corruption of the times a direct 
path for the human soul to God. The sacraments, images, and liturgy of 
the Church, and all forms of frivolity in secular life, went by the board 
together. Henceforth, church and society alike were to be grimly one- 
dimensional, grimly purposive.16 

The Church in the midst of the general cataclysm anchored herself on the 
structural philosophy that was her chief legacy from the Middle Ages. By 
the mystery of her constitution, she could teach no other doctrine than she 
had always taught concerning sacraments, images, the symbolic relation 
between faith and works, and the various forms of mediation between God 
and man. But the philosophical foundation was badly undercut by the 
disappearance of the medieval society with its affinity for sacramentality 
in nature, its symbolic organization. The Catholic philosopher met the new- 
found discrepancy between sacramental theology and merely structural 
philosophy by hardening the distinction between the natural and the super- 
natural. His theology lived in the new purposive society as a stranger, intel- 
lectually impregnable, but stripped as much as man can strip it of its power 
to move the heart. 

Neither the decline of Protestant ethics nor the revival of liturgical piety 
has led the scholastic philosopher, generally speaking, to turn his attention 
to the meanings of events. He is like a man who sees a picture of the 
famous flag-raising on Iwo Jima and observes of it that it is in the nature 
of flags to be put up on poles. 

In the area of jurisprudence, the modern scholastic philosophers have 
been highly articulate with their theories of the natural law. It should not 
be necessary to set forth more of their teaching than is necessary to show 
the difficulties introduced into it by the defect here under consideration— 
the failure to apprehend that events have real meanings. The teaching 
involved seems to be that there is in the human condition a teleology—a 


16. What is meant here by “purposive” is tending to evaluate all things in terms of their 
efficacy in achieving some purpose assigned them. So to characterize society as it has 
existed since the Middle Ages is not to take issue with those who have complained of it 
that it is excessively preoccupied with means to the exclusion of ends. Quite the opposite: 
to say that a society evaluates all things in terms of ends is to say that it regards all things 
as means. 
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position in the structure of reality to which a man must conform if he is 
to fulfill the most basic demand of his nature. This teleology and the means 
of conforming to it collectively constitute the “natural law.”17 This view, 
unlike those that deny real structure in reality, does not treat human desires 
as irreducible data, but evaluates them against the teleology it discerns for 
mankind. 

But the evaluation is teleological and not symbolic. Meanwhile, the 
psychiatrists and the social scientists are examining the motivations for human 
conduct, and discovering behind teleologically objectionable conduct powerful 
symbolic motivations.18 These the natural law philosopher disdains, con- 
tinuing to insist on his teleological considerations without regard to the sym- 
bolism that motivates violating them. The follower of the philosophical 
system is thus presented with a terrible clash between the dictates of heart 
and head. But the discrepancy between symbolic conduct and teleological 
conduct is obviously spurious. If reality is indeed reality, what is bad 
teleology can scarcely be good symbolism. Christian and poetic traditions 
alike present ample material for symbolic evaluation as well as teleological 
evaluation, and tending to the same result. The Catholic natural law 
philosopher is greatly to blame for failing to draw on it. 

3. Events have real meanings, but reality has no real structure —This 
is the position of the savage, for whom the sky is full of unconnected signs 
and portents. It seems also to be the position of the existentialist, and of 
a good many authors in the modern tradition. Hemingway, Faulkner, and 
Mlle. Sagan, with a host of others, seem to treat every gesture as pregnant 
with meaning, and yet to see no systematic connection among the things 
meant. Like anyone with true poetic insight, they have been unable to escape 
their empathetic response to the human condition, despite their unwillingness 
to accept any system of structure. Others, like Baudelaire, and perhaps 
Gide, seem to have tended more to the medieval pattern discussed above 
of accepting a structural system intellectually, but pursuing in practice 


17. The view under consideration seems to distinguish inadequately if at all between 
natural law and morality. See Leclercq, Suggestions for Clarifying Natural Law, 2 Nat- 
urAL Law Forum 64 (1957). This fact is peripherally relevant to the present inquiry, 
and will be dealt with peripherally later on. ‘Natural law’ will be used in this essay as it 
is used by these philosophers. An amendment of the terminology is obviously in order, but 
this does not seem to be the place to undertake it. Since the principles of jurisprudence 
proposed in this essay are offered as emanating from what might be called human nature, 
there is a sense in which they could be called principles of “natural law.” But it would 
take an involved structure of subscripts to make this sense clear. 

18. For example, “status” and “security,” as used in these disciplines, cannot properly be 
said to be material states producible in the real world. They can only be symbolized in 
material things. 
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meaningful conduct violative of the structural system. Two scholars, 
Huizinga!® and Veblen,?° have pursued extremely important researches into 
patterns of conduct that might be regarded as symbolic, taking in the process 
positions that seem to admit of a structure in reality, but not one that 
will serve to evaluate the conduct they describe. In other words, they admit 
the possibility of purposive conduct, but conceive it to be different in 
kind from the symbolic conduct with which they deal.21_ Thus, of those 
maintaining the position shown here, a number would add important quali- 
fications. All, however, seem to admit that events have real meanings, 
and either to deny or to leave out of account the existence of real structure 
in reality. 

If we were to consider only the existentialists and the modern authors, 
we might be led to suppose that this position is without jurisprudential 
manifestations. It is entirely possible, however, to find particular kinds of 
patterned conduct meaningful without admitting a general structure in 
reality; other ages have furnished examples. Thus, the jurisprudence of 
the Court of Love at Poitiers would seem to be premised on the view that 
“A loves B” is an irreducible datum, since love must by its very nature be 
entirely unbound, but that whether a given event is symbolic of that datum 
is an objective question appropriate for judicial determination. Thus, also, 
the French classical dramatist manipulates a set of irreducible emotions 
objectively symbolized, and achieves his plot effects by tearing his characters 
apart in a clash of symbolisms. A typical plot of this school may be analyzed 
in the following paradigm: “ ‘A loves B’ is an irreducible datum objectively 
symbolized by X. ‘A values his honor’ is an irreducible datum objectively 
symbolized by not-X. What shall A do?’2? 

Among general theories of law, we find that two seem to fall within 
the position that admits meaning but denies structure. First, the historical 
school teaches that law is a spontaneous emanation from the ethos of a 
people—the Volksgeist. But law does not constitute the Volksgeist for this 
school, nor is the Volksgeist defined as a motivation toward a particular 
legal system. The school would seem to teach, then, that the way the 
legal system emanates from the Volksgeist is by symbolizing it—that law is 
19. Homo Lupens (London, Routledge & K. Paul, 1949). 

20. Tue THrory oF THE Leisure Ciass (Modern Library ed., 1934). 

21. Thus, to Huizinga, some activities are “play,” others are not. To Veblen, some activi- 
ties are “conspicuous leisure” and the like, others are productive. 

22. This pattern appears twice, for example, in Corneille’s Le Cid: (1) A is Chiméne; 
B is Rodrigue; X is Chiméne’s marrying Rodrigue. Hatred for the man who killed her 
father becomes not-X when Rodrigue kills her father. (2) A is Rodrigue; B is Chiméne; 


X is doing nothing to make Chiméne unhappy. Avenging insults offered to his father be- 
comes not-X when her father insults his father. 
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an event, that that event has a real meaning, and that that meaning is the 
Volksgeist. The Nazi theoreticians seem to have drawn on this school, and 
thereby to have greatly discredited it. The trouble is that there is in every 
Volk, as there is in every man, a mixture of good and evil. Recent history 
has made this obvious. We feel now more than ever a need for evaluative 
principles, and the Volksgeist will not help us. 

The second of these theories, and one that cuts a good deal deeper 
than the Volksgeist theory, is that of Edmond Cahn. Professor Cahn dis- 
cerns a “sense of injustice’ which is aroused by certain affronts to the 
human personality. This sense is empathetic (hence not responsive to tele- 
ological observations) and universal (hence, under the epistemological princi- 
ples stated above, capable of producing insights into reality.) That the 
considerations that move it are symbolic is quite clear in some of the 
examples, less so in others.2? Basically, however, the appeal to empathy 
seems to be an appeal to symbolism. It is not the infliction of pain as 
such that arouses the sense of injustice, but its infliction in a manner 
which symbolizes the antithesis of that empathetic bond that unites mankind.?# 

Cahn’s views are encouraging ones to find gaining currency at this time. 
But this writer, like others of the same persuasion, cannot grant him that 
his “sense of injustice” is exclusively empathetic. ‘Two qualifications must 
be insisted on. First, the existence and manifestations of that “sense” can 
be correlated with other observations of reality into a connected whole. 
Second, that “sense” in its particular judgments is responsive to rational 
persuasion based on other observations of reality. 

The statement of these two qualifications indicates the general objection 
to all the manifestations of the position that admits meaning but denies 
structure. They leave us no basis for evaluating the movements of the 
human heart. Adherents of this position have the poetic insight that saves 
them from the error of the more doctrinaire proponents of sociological 
jurisprudence, who suppose that a man will bare his heart in an interview, 
but they still fall into the basic error of finding within the framework of 
the human personality irreducible data*5—data not subject to evaluation 


23. In Tue SenseE or Injustice (New York University Press, 1949), the example of the 
man punished by an operation that causes him to bark like a dog instead of speaking is 
the most clearly symbolic. Cahn’s treatment of the problem of race segregation in Juris- 
prudence, 30 New Yorx University Law Review 150, 157-9 (1955) also seems to be 
particularly explicit in its reliance on symbolic considerations. 

24. The treatment in Tue SENsE or Injustice of the example of the three men given 
different punishments for the same offense seems especially to bear this out. 

25. These data are not, as they are for the adherent of the nominalist position first dis- 
cussed, desires that events take place. Cf. note 12 supra. The symbolic insights here de- 
scribed carry the process of reduction one step further: “A desires that Y event take place 











102 NATURAL LAW FORUM 


by any extrinsic criterion. ‘Those of us whose experience of life shows that 
there is a struggle between good and evil for the mastery of a man will 
not accept such a view. 

The position under consideration cannot form a sufficient basis for the 
evaluation of symbolic conduct. Its adherents do appear to admit of an 
evaluation in terms of whether or not such conduct means what the actor 
intends it to mean (hence the Court of Love, and hence also an important 
trend in literary criticism); or in terms of the importance of the thing 
meant—how deeply rooted in the personality it is. But if we are right in 
discerning in the personality impulses toward both good and evil, these 
criteria cannot be sufficient evaluations. Such criteria will be met when- 
ever a man’s conduct symbolizes himself, whereas a man’s conduct ought 
to symbolize what is good in him. 

This introduces a teleological element, which cannot be set forth without 
recourse to a structural system. We are, then, faced with the necessity of 
furnishing a criterion for integrating the symbolic and the structural: it is 
not enough merely to recognize both; we must recognize both at once. 
The formulation that most readily occurs is to amend the symbolic evaluative 
principle “a man should symbolize what he is” to read “a man should 
symbolize what he ought to be.” The trouble with this is that it is not 
a sufficient integration. It leaves us with some symbolic norms (“‘A should 
symbolize X°’) and other teleological norms (“A should be X”), whereas 
the lesson of experience seems to be that some if not all norms are both 
(“A should be P and thereby symbolize Q”). At best the suggested for- 
mulation fails to connect being X with symbolizing X in such a way as to 
preclude the possibility of a clash between structure and meaning: “A 
symbolizes X by Y and is X by not-Y.” A further objection to the sug- 
gested formulation is that it does not have any very plausible connection 
either with the view that events have real meanings, or with the view that 
reality has a real structure; it would be a new postulate, and one with little 
experiential basis. 

A better solution may be discovered from treating both man (the indi- 
vidual) and man (the universal) as meaningful events—which the principle 
that events have real meanings, together with the structural principle that 
universals are real events, should entitle us to do. The universal bears to 





because he regards Y event as symbolic of Z, an element in A’s personality.” The desire 
that Y event take place can thus be evaluated in accordance with the proffered explana- 
tion: “Y event is not symbolic of Z; therefore A ought not to desire that Y event take 
place.” Now what cannot be evaluated is Z. Note that this does not preclude a given 
critic from finding Z personally repellent. 
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the individual a relation which the structural metaphysicians express by 
saying that the universal is the “formal cause” of the individual. If there 
is also a relation between the meaning of the universal and that of the 
individual, and if that relation can be expressed in teleological terms, we 
will have the desired connection between teleology and meaning. 

Theology discerns just such a relation. Man (the universal), it says, 
is in the image of God. The individual man, therefore, is teleologically 
oriented toward the image of God; he ought to be in the image of God. 
Marriage (the universal) is symbolic of the relation between Christ and 
the Church. The individual marriage ought, therefore, to be itself symbolic 
of that relation, although some marriages are not. 

It will be noted that in each of these cases we say that the individual 
ought to mean, but that the universal does mean. The general principle 
induced from these examples would, then, be that a thing (or a man) 
is teleologically directed to mean what its formal cause means.?6 The principle 
seems to be borne out on the natural level when we say approvingly of 
a man that he is manly,27 observing in a poetic insight that the creature 
before us carries with it the symbolic value of its class. 

It will be noted that the principle just stated does not intrinsically admit 
of a clash between structure and meaning, since it states a single teleology 
rather than a relation between two teleologies. It remains to consider 
whether an extrinsic statement of a different and inconsistent teleology 
is possible within the limits set by traditional structural metaphysics. This 
would be possible only if A ought to be something that means the antithesis 
of what A’s formal cause means. But a thing cannot mean the antithesis 
of what its formal cause means without being the antithesis of what its formal 
cause is. The formal cause of a thing is by definition what that thing is. 
Therefore, a thing cannot be the antithesis of its formal cause, or have 
being such for its end. Structural philosophy, therefore, cannot admit of 
a teleological statement that clashes with the symbolic teleological proposi- 
tion stated above. The result of the foregoing reasoning would seem to be 
that the symbolism of events has a structure, and the structure of events 
has a meaning. Furthermore, it would seem that all morally objectionable 
conduct is symbolically objectionable, and vice versa.?8 


26. This is offered, it will be noted, as a criterion for the evaluation of symbols. This 
makes it a necessary but not necessarily a sufficient standard for evaluating conduct. It is 
not suggested that all morality can be reduced to this principle. 

27. This was a favorite theme of Chesterton’s. Warp, GILBERT KeIrH CHESTERTON 
108-9 (New York, Sheed & Ward, 1943.) 

28. Whether “symbolically objectionable” can be equated with “esthetically objectionable” 
is a difficult question. It seems likely that the view of art as expression taken in this essay 
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III 


We live in a time when the conflict between structure and meaning is 
being more and more sharply posed by the waning of the intellectual posi- 
tion that denies both. The conflict is one that tears a man in two. It 
will not do to take sides; to be whole men, we must affirm both structure 
and meaning, and affirm them in such a way that there is no possible 
conflict. A criterion that will enable us to do so has been suggested. It 
remains to consider its jurisprudential applications. Let us begin and end 
our discussion with the law in itself, considering on the way certain illustrative 
applications of it. 

1. The nature of law—Current thinking on the nature of law has 
tended to raise two major questions. The first is whether law is a teleological 
statement—i.e., command, description of desired behavior; or a mechanical 
statement—i.e., description of the response expected of certain public of- 
ficials under certain circumstances. ‘The second such question is to what 
end, if any, the mechanism is directed if law is a mechanical statement. 
Most of the familiar issues about the source and binding force of the law 
can be subsumed under one or the other of these. 

The view that law is a teleological statement seems to be held today 
chiefly by a group of Catholic natural law theorists, who analogize it to 
the natural law or the moral law, which are, of course, just that—tele- 
ological statements. Certain other schools, now largely defunct, such as 
Austin’s,?9 seem to have entertained similar views. Today we have become 
so sophisticated about problems of enforcement that this teleological view 
of law as command no longer commends itself to most of us. 





requires that the question be answered in the affirmative. Be that as it may, the symbolic 
response and the esthetic response as this writer understands them seem experientially iden- 
tical. From this it follows that what is immoral cannot be beautiful. An admirer of certain 
of the great love affairs of literature might object to this proposition. But what beauty 
is to be discerned in these affairs is not inconsistent with the proposition stated. First, just 
as what we call evil is not wholly lacking in good, but only privative of a greater good 
than it achieves, so what we call unesthetic is not wholly lacking in beauty, but only priva- 
tive of a greater beauty than it achieves. Second, just as we can perceive the goodness of 
one who engages in conduct he erroneously supposes to be good, so we can perceive the 
beauty of one who engages in conduct he erroneously supposes to be beautiful. Finally, 
the fact that A supposes X to be beautiful (or good) is an event, and an event other than 
X. This event can be beautiful even though X is not. 

29. This does not seem to be inherent in Austin’s system, however. The “sovereign” can 
address himself to his subordinate officials as easily as he can address himself to his subjects. 
The bias for viewing law as “command” seems to have gone with the times rather than 


the school. 
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The modern schools, therefore, tend to see law mechanically, as occupy- 
ing a kind of middle ground between ethics and sociology. Concerning 
themselves peripherally both with how people ought to behave and with 
how people can be induced to behave, they make it their main task to 
evaluate law according to its efficacy in obtaining desired behavior. Their 
doctrine seems to be at least as inadequate as the teleological theory. 
Empirically, it does not correspond to what people expect of their legal 
system; ethically, it does not necessarily correspond to what they should 
expect of their legal system. Many jurists say unenforceable laws are foolish 
or produce undesirable results, but no one can show either that people 
do not want them or that they are intrinsically evil. 

Prohibitior. is a good example. We point to it as a horrible instance 
of the evils of unenforceable legislation, but the person who really believes 
drink to be a moral evil remains unconvinced. The groups that believe in 
total abstinence as a moral principle tend still to be prohibitionist in their 
politics, and tend to regard the politically wet as equivalent to the personally 
bibulous, rather than as sustaining a different jurisprudential outlook. The 
proposal made from time to time in Massachusetts to repeal the legislation 
prohibiting the dissemination of contraceptives gives rise to rather similar 
attitudes. 

The persistent tendency of people to look at law in this way is a fact 
that cannot be ignored, nor can it be corrected by pointing out the failure 
of the legislation sought to inhibit the proscribed behavior. The great mass 
of the people must be seeing in law something that cannot be ‘measured 
by its efficacy. At the same time, the mechanical insights of current juris- 
prudence are extremely useful, and should be taken into account in any 
evaluative consideration of the nature of law. How can the two views, the 
one popular, the other professional, be reconciled? 

The answer seems to be that law is capable of being either a teleological 
statement or a mechanical statement because essentially it is neither, but a 
symbolic statement. It is possible to symbolize the commitment of a society 
to a certain goal either by stating with solemnity that it is a goal or by 
establishing a mechanism to attain it. Mechanism is perhaps more important 
than teleological statement, although societies have been powerfully affected 
by legal commitments embodied in fictitious mechanisms or in no mechan- 
isms at all.3° There is, then, an important place for the modern schools 
30. It was, for instance, largely through formalities and fictions that the Christian commit- 
ment to a distinction between temporal and spiritual authority worked itself out during the 
Middle Ages. It was not until this commitment had been a familiar one for centuries that 


jurisprudential insight was brought to bear on the problem of expressing it in really effec- 
tive mechanisms. 
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of jurisprudence, and our basic commitments are better expressed because 
of their efforts to develop effective mechanisms. At the same time, it would 
be extremely doctrinaire to say that symbolisms that do not include effective 
mechanism are worthless. Actions speak louder than words; but words also 
speak, and sometimes with eloquence. 

2. Law and the meaning of social events: love and marriage——Let us 
consider, as an example of the response of law to the meanings of social 
events, the symbolism of human love and the role of law in carrying out 
that symbolism. 

Human beings are in need of one another. At the same time, with a 
beautiful concomitance, they are capable of filling one another’s needs. 
This is a structural observation. The corresponding symbolic observation 
is this: There is a movement in the human heart we call love, which turns 
itself toward all reality, agonized for expression. Of that agony is born a 
perception which shows us creatures needful and connatural, whose needs 
we can supply. A love that is directed toward the whole of reality is thus 
symbolized in a love that is directed toward another human being, which 
love, in turn, is symbolized in the act of supplying the needs of that other. 
This process, considered as a totality, would seem to be symbolic of God’s 
love.81 

That lovers have special places, special people, special songs, and even 
special tasks, and are continually creating such things as symbols of their 
love is a commonplace even among song writers. The sentiments commonly 
attached to the old homestead, the ivy-covered halls, or a favorite saloon 
argue that the phenomenon is not confined to love between man and 
woman, but is connected with love in its broadest sense. Every love, it 
seems, is creative of symbolism, is symbolized in another love. The neces- 
sary conditions for love, then, are not lover and beloved alone, but lover, 
beloved, and symbol, a triad. This would indicate that love in the natural 
order exhibits a principle of “trinity,” reflecting the principle of Trinity 
inherent in the Creator. 

Society is the milieu in which this symbolism is accomplished, and, at 
the same time, it has a symbolic role of its own. Law, which has society 
31. This is to say that events have real meanings; the universe is an event: therefore the 
universe has a real meaning. This real meaning we call God, who is Ultimate Meaning, 
Himself meaning nothing. This is analogous to the traditional argument from design. Then, 
by applying to the universe our capacity for symbolic perception, we can learn something 
about God. The statement in text is that this is what we learn. 

32. Dante, InrerNo V, in the punishment of Paolo and Francesca, seems to suggest that 
love, when it fails in this regard, destroys itself. Paolo and Francesca, having cut them- 


selves off from the totality of reality by the disorder of their love, are condemned to drift 
in space in each other’s arms without ever touching anything but each other. 
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for its efficient cause,3* has not only a symbolic role of its own, but also 
an important function in reinforcing the symbolism of other events in 
society. Let us consider this function in connection with the symbolism 
that attaches to the particular form of love that obtains between man and 
woman. 

If the meaning of social relations generally is God’s love, the meaning 
of sex is God’s love incarnate, incarnate first in nature, and later in His 
Son.3# Since a thing ought to mean what its formal cause means, it follows 
that the particular use of sex should be so undertaken as to be symbolic 
of this incarnate love. Marriage is the name we give the undertaking so 
to use sex.35 Thus, the Church teaches that sacramental marriage is symbolic 
of the union between Christ and His Church. Similarly, the natural union 
which sacramental marriage perfects is symbolic of the relation between 
God and man as it existed before the Incarnation, which relation was per- 
fected in the union between Christ and the Church. 

The cruel dichotomy between law and love in the area of relations 
between man and woman is perhaps the greatest tragedy of Western 
Christendom. It seems to be no more than a bitter accident of history 
that the courtly lovers, who perceived the necessity for surrounding the love 
between the sexes with a set of almost liturgical symbolic observances in 
order to connect it properly with the mystery of life, treated love itself 
as an irreducible datum, while the philosophers and theologians, who per- 
ceived the place of love in a whole reality, confined themselves to merely 


33. “Law,” as used in this essay, means human law. To use “law” univocally of human 
law and “divine law,” “natural law” or “moral law” requires complete acceptance of the 
view that human law is a teleological statement or command—a view which this writer 
rejects. See pp. 104-6, supra. 

34. It is not intended that incarnation should be understood univocally in reference to the 
creation of nature through the Word and the Incarnation of the same Word in Jesus Christ. 
The difference is similar to that between sacramentality as found in nature and sacramental- 
ity as found in the sacraments of the Church. In each of these cases we have something 
not otherwise sensible made so through a symbol, but in the two examples from revealed 
theology we go beyond that to a union between the symbol and the thing symbolized, which 
transcends philosophy entirely, and which even theology labels as a mystery. Christ, like 
all men, like all nature, symbolizes God; but of all the symbols of God, only Christ is God. 
Similarly, the Bread which symbolizes the Body of Christ ts what it symbolizes. 

35. A relation in which the use of sex is to be subjected to some principle of exclusiveness 
and some principle of endurance, either complete or partial, seems to be ipso facto a mar- 
riage as anthropologists use the term; where the principles of exclusiveness and endurance 
are the ones to which the use of sex ought to be subjected, the relation is also a marriage 
as moralists use the term. It should be noted that for this reason the universal “marriage” 
cannot properly be regarded as having a meaning independent of that of the universal 
“sex.” The meaning of sex is the creative love of God, and the meaning of marriage is 
that same love considered as having certain attributes—fidelity, endurance, and the like— 
which it in fact has. 
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teleological observations. As has already been pointed out, the inconsist- 
ency between these two insights is spurious. God’s love is trinitarian, and 
therefore expands itself in the multiplication of created symbols. The symbol 
of its incarnation must touch all nature, as the courtly lovers made it do. 
At the same time, God’s is an enduring creativity, the product of an enduring 
love; it cannot be symbolized in any transitory thing. 

It was inevitable, therefore, that the symbolism of courtly love should 
eventually be absorbed into the marriage relation.36 It is almost by defini- 
tion that the enduring quality of love must be expressed in marriage. Under 
the form of marriage sex and its symbolism become expressive of the 
emanation of the fecundity of nature from the everlasting love of 
God.87 In mankind there is at least a dim awareness of the rightness of 
the connection between love and marriage—an awareness, fortunately, which 
neither poet nor philosopher has been able to efface. 

The law has had a checkered career in its relation to this complex of 
symbolism. The structural philosophies of law did nothing to strengthen 
the tie between love and marriage except at times to bring about attempts 
to punish fornication and adultery as violative of teleological principles. Their 
failure to attack the commercialization that robbed marriage of its symbolic 
character through much of Western history must stand to their particular 
discredit.8 Meanwhile the importation of the symbolism of courtly love into 
marriage has led to a tendency to bring in also the instability of the courtly 
lovers. The law, under the aegis of nominalist philosophy, has generally 
reflected this trend. The ready availability of divorce in our society is a 
matter of comment for persons of all shades of opinion. 

The symbolic considerations just discussed should indicate that the con- 
troversy over whether divorce legislation is too “lax” misses the point. The 
symbolism of sex, rightly understood, calls for an integration of that faculty 
into an indissoluble union where, in turn, further forms of symbolic behavior 


36. This process is discussed in C. S. LEwis, THe ALLEGORY oF Love, passim (Oxford, 
1936). 

37. For the believer in traditional forms of Christianity, marriage offers the further sym- 
bolism of the gradual revelation with which God’s love became known, the dedication that 
made the Old Covenant, the immolation that made the New, and the perpetual reaffirma- 
tion of something once done which characterizes the life of the Church in time. 

38. It is not suggested that law could have eliminated this abuse, at least without com- 
pletely altering the framework of society, but it could have taken important steps in that 
direction. Civil law could, for instance, have eliminated the right of a guardian to profit 
from the marriage of his ward, or at least the right to exact a forfeit from a ward who 
refused a tendered marriage. It could have gone further and required parent or guardian 
to account to the married child for any money or property received on account of the 
marriage. Ecclesiastical law could have extended its prohibitions against simony to apply 
to any tampering with marriage in the interest of profit. 











ROBERT E. RODES, Jr. 109 


take place. Those who favor divorce legislation argue, in effect, that a 
marriage that is not “fulfilling its function” (i.e., not having love expressed 
in it) should be eliminated from society. The structural arguments current 
among opponents of divorce deny this argument but do not refute it. The 
real refutation of the argument for divorce does not lie in a consideration 
of the pathology of marriage at all, but in the element of indissolubility 
which, as has been shown, is essential to the symbolism of sex, and therefore 
essential to the proper achievement of the goal of any marriage. The zeal 
for the elimination of the pathological marriage is misplaced not because 
there is a social purpose in retaining the pathological marriage as such, but 
because the introduction of divorce as a principle deprives all the lovers in 
the world of the opportunity to express the true meaning of their love by 
giving themselves to one another irrevocably. 

To be sure, the existence of divorce legislation does not prevent individual 
couples from perceiving the true meaning of their love and resolving to 
govern themselves accordingly. Better, they may embrace a system of moral 
or religious dictates that will connect up their symbolic perceptions to the 
rest of reality and hold their mutable nature to the immutable gift they 
have undertaken. But if society is a milieu for the expression of the sym- 
bolism present in human love, those who undertake the relation which, it 
has beeen suggested, is the manifestation in their bodies of the eternal incar- 
nation of divine love are entitled to have the symbolism of that relation 
taken up by society. What is indissoluble by the twin teleologies of structure 
and meaning? should be indissoluble by the standards of society. Other- 
wise, love, the meaning of the relationships sustained in society, is sundered 
from incarnate love, the meaning of sex. The connection must be main- 
tained by the symbolism of law both to sustain the lovers in the achievement 
of their purpose, and to permit society to be enriched by their love. 

In maintaining this connection, the law has two functions. The first 
is to symbolize society’s approval of behavior conformable to the symbolism 
of sex,*° thereby strengthening the will of the individual so to behave. This 


39. The particular marriage should be indissoluble by virtue of the principle that it should 
mean what its formal cause means. See note 35 supra. 

40. A recent report of a commission appointed by the Supreme Court of New Jersey to 
study problems of marriage is instructive in this regard. One of the most important of the 
recommendations of this commission was that the form of civil marriage be amended in 
order to provide the occasion with greater solemnity and make it more symbolic of the im- 
portance of the step being taken. 

Similar considerations may point to an aspect of the law of obscenity overlooked in the 
teleological approach that reached its ne plus ultra in Judge Frank’s opinion in United 
States v. Roth, 237 F.2d 796, 801 (2nd Cir. 1956). This kind of legislation should be 
classified not with that against sedition but with that against spitting on the Flag, e.g., Uni- 
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approval strengthens the specialized love in the marriage relationship by 
supplying an additional connective with the generalized love of neighbor in 
society, and hence with all reality, in keeping with the principle of trinity 
discussed above. 

The second function of law in this area fills a more basic need, but for- 
tunately a need that can be supplied by forces other than law. That is the 
need for externalizing the binding force of the commitment which, as we 
have seen, the love between man and woman requires to achieve its meaning. 
What the symbolism calls for is a gift of self. But human nature being what 
it is, a human being, however much he wants to, cannot make a gift of 
himself in any final way. Whatever his present resolutions, his will is free 
and he can change them. It is only when some external power will hold 
him to his present resolution that he can give himself at all, and then only 
in a symbolic way. Without sanctions, a human being cannot give, and 
without giving he cannot love. The elimination of the necessary sanctions, 
then, cheats him seriously. These sanctions are provided for some of us by 
principles of religion or morality, but a properly functioning society would 
strengthen these sanctions by law so that the gift would be of social as well 
as philosophical or theological significance.*1 

3. Law and the meaning of society: kingship and government.—Turning 
from the response of law to the meaning of social events, let us consider 
the response of law to the meaning of society as a whole. It has been sug- 
gested that society is the milieu for certain social events, and that the ultimate 
meaning of these events is love. The process of generalizing the meaning 
of these social events into an underlying meaning is that of generalizing 
particular loves into an underlying love, which is God’s love. As that love 
is an emanation of God, so the social event is an emanation of society. This 
would indicate that society in the abstract is a symbol of God. A particular 
society ought, therefore, in its relationships with its members, to symbolize 
God in His relations with mankind. 

Theologians call this relation the fatherhood of God, on account of the 
other great social relationship that symbolizes it. Carrying through the 
symbolism, the response of humanity to the fatherhood of God—turning 
upon the neighbor by virtue of the principle of trinity—is called the brother- 
hood of man. The doctrine that these two principles should be symbolized 





form Flag Act §3, 9A U.L.A. Obscenity is not, in other words, chiefly conduct inciting 
to objectionable conduct; rather it is symbolic conduct objectionable, if at all, in itself. 
41. This would argue that the first reform of divorce legislation should be one making 
it possible for couples at the time of their marriage, after careful screening to insure the 
seriousness of their intentions, to waive the availability of the divorce laws. 
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respectively in the relation between a society and its members and that 
between the several members may be called the doctrine of the familiality 
of society. Applying this doctrine to society as organized for the purpose 
of sustaining a relation with its members, we may call it the doctrine of 
the familiality of the state. 

The ancient and medieval institution of kingship seems to have sym- 
bolized just such a doctrine. The King was expected to behave as a father 
to his people, and, indeed, was often called such.42 Among ancient peoples, 
outside the Judeo-Christian tradition that began with the inauguration of 
the levitical priesthood through divine revelation, the King—head of the 
state—seems to have shared with or inherited from the patriarch—head 
of the family—the function of priest, or symbolizer of God before man and 
man before God. Even in Christian states, the King was set apart by a 
religious anointing that constituted one of the holiest rites of the Church 
excepting the seven sacraments. 

The downfall of monarchy as an institution was inevitable with the split 
between structure and meaning. On the one hand, those who emphasized 
structure subjected the institution to a searching teleological examination 
that it was obviously ill-equipped to stand;4* on the other hand, exponents 
of the institution concerned themselves with symbolic formalities and neg- 
lected to connect themselves with reality by acting for the good of their 
subjects in accordance with the fatherhood they were intended to symbolize.*4 

But over and above these objections, there must stand a further objection 
to monarchy as it was conceived of in the Middle Ages—one which an 
integration of structure and meaning will not answer. This objection is that 
it symbolized the dignity of fatherhood without adequately symbolizing the 
dignity of sonship. The symbols we of the Western democracies have sub- 
stituted for those of monarchy have been those of the dignity of the citizen.*® 
42. Our term “parens patriae” seems to be a survival of this conception. 

43. The present condition of England should indicate how completely the institution of 
monarchy depends on a commitment to the principle that man does not live by bread alone, 
and at the same time how complete a compartmentalization between bread and non-bread 
has been thought necessary to the maintenance of such a commitment in the modern world. 
44. For an example of the same thing at work on the domestic level, consider how the 
symbolism of a man’s bringing his wife flowers is vitiated if he beats her or goes out with 
other women. A life or an institution must be integral if it is to be meaningful. 

45. It must be pointed out again that a functioning legal institution producing a real effect 
is a symbol of the sentiments entertained by its authors, or of the considerations productive 
of that sentiment. Thus, the establishment of provisions in our Constitution securing certain 
rights to the citizens, together with the judicial machinery for making these rights good, 
is symbolic of our commitment to the dignity of the individual, or those provisions and 
that machinery are symbolic of that dignity itself. Structurally, dignity and civil rights are 


incommensurable; rights flow from dignity neither as an effect from its cause nor as a con- 
clusion from its premises. If, as this writer must insist on experiential grounds, a senti- 
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The first impetus of individualism, which denied the brotherhood of man, 
has passed, but the heritage of that movement in symbols of individual 
dignity has been found valuable and has endured. To retain these symbols 
and yet add to them some of the symbols of familiality that passed with 
the monarchy, is the difficult task that confronts the modern state. Modern 
social legislation has made a beginning in this direction. 

4. The meaning of legal events: crime and punishment——The con- 
siderations advanced thus far should indicate the way to go about evaluating 
particular provisions of law. Let us take the criminal law as an example. 
Society, being symbolic of certain aspects of God, can powerfully symbolize 
in its legal structure the concurrence between civic righteousness and the 
Divine Will, showing how the citizen may find his underlying connectives 
with reality. Society, therefore, should attempt in its laws to erect a symbolism 
of its commitment to justice. That commitment is best symbolized by working 
for justice with all the tools at society’s command—not because the achieve- 
ment is more important than the commitment, but because the commitment 
is vitiated if any tool is knowingly overlooked. 

The application of this principle is most forcefully exemplified in the 
various aspects of the criminal law. Treatment of the unjust affords society 
its most readily available means for symbolizing its approval of the just, 
vindicating his way of life, and, in some cases, his person. Let us see how 
this can be used as an evaluative principle. 

Prohibition has already been offered as an example of an unenforceable 
law enacted in response to a moral conviction entertained by its proponents. 
Some commentators suggest laws against prostitution as another. Yet the 
impetus for Prohibition has largely died out, while the laws against prostitu- 
tion continue on the books. It can, of course, be argued with a good deal 
of force that the moral sentiment opposed to drinking does not command 
the same public acceptance as that opposed to prostitution. It can also 
be argued that the law is more effective at inhibiting prostitution than it 
was at inhibiting drinking. It seems, though, that neither of these points 
is conclusive. What seems more important than either, although causally 
connected with both, is that the laws against prostitution are almost uni- 
versally regarded as a commitment on the part of society to the moral 
principle that opposes the practice, whereas the prohibition laws were not 
only disregarded, but disregarded in such a way that few were able to 





ment, such as appreciation of human dignity, is not identical with the desire that an event 
take place (see pp. 93-4, supra), there can be no logically necessary connective between 
such a sentiment and the bringing about of an event. The experiential connective of symbol 
supplies the defect. 
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consider them expressive of a commitment to the moral principles of total 
abstinence. 

The principle for the evaluation of criminal laws, then, should be a 
consideration not of whether they effectively inhibit the proscribed conduct, 
but of whether they effectively express a commitment on the part of society 
to a principle that opposes such conduct. Adherents of such a principle, if 
they can achieve legal expression to this extent will probably find the law 
an ally in commending their moral position to the public, and will find their 
way of life most effectively served by regarding society as congenial. If not, 
they will probably find their way of life better served by abandoning all 
attempt at legal expression and by regarding the particular society as hostile.4¢ 

Turning to the realm of criminal procedure, we find that the approach 
that regards law as a mechanism has again been inadequate. It has led 
many to question whether some reform of the various steps calculated to 
protect the innocent would not avail to convict more of the guilty without 
any undue burden on the innocent; indeed, some have gone so far as to 
question whether it really is preferable to let the guilty go free rather than 
to convict the innocent. A certain amount of light can be shed on these 
problems by the symbolist approach, evaluating law in terms of its function 
of expressing the devotion of society to the principles of justice, and there- 
fore to the cause of the just man. In the criminal courts as nowhere else 
the drama of the struggle between good and evil is played out. The accused 
is a monumental figure in this drama, to be dealt with in a monumental way. 

The whole. majesty of society is balanced finely on a point, and that 
point is the individual. The processes of justice must be likened to the power 
of God, who created the vastness of the skies and yet regards the fall of a 
sparrow. ‘That no consideration is too trivial to be scrupulously weighed 
in the fine balances of justice is precisely the assurance the individual craves 
in the midst of the immense forces that are at work around him. And in 
this process, the punishment of the guilty is not an end in itself, but is 
symbolic of the high regard we have for the innocent. Therefore, it is vital 
to the success of the drama to insure that the victim be not himself innocent. 


46. This is the nature of the issue confronting, for instance, the Church of England. 
Those who favor retaining the Establishment argue that abandoning it would be an ad- 
mission that England is no longer Christian. Those who favor disestablishment argue that 
England is in fact no longer Christian, and the Church by retaining an official status impairs 
its own witness for Christianity. The problems of American Catholicism, although not as 
acute as those posed by Establishment, are in a way similar. The more prominent Catholic 
writers feel that by emphasizing the way in which American society is Christian they can 
win for Catholicism a more highly respected place in that society. Others feel that by 
emphasizing the way in which American society is secularistic they can eventually win it, 
or at least some of its members, over to a fuller practice of Christian principles. 
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If we seem to exaggerate our regard for this point, it is for good reason. 

This same drama of the struggle between good and evil has more effect 
than we realize on our approach to punishment. Generally speaking, we 
have two kinds of punishment: capital punishment and imprisonment. In 
the case of capital punishment, having erected the malefactor by our judicial 
process into a symbol of the evil principle in the body politic, we destroy 
him in token of the moral rebirth of the state through the elimination of 
the wrong done. The Church provided us with prison as a means of punish- 
ment, thus adding to the symbolism of justice that of mercy, which capital 
punishment lacks. In the drama we are working out, prison plays Purgatory 
where the gibbet plays Hell. From this place of suffering, the criminal can 
emerge purged and purified, and so be a fit subject of mercy. 

But here as in so many other areas, the denial of real meanings in events 
has subjected the legal institution to a teleological analysis it is unable to 
stand. We have seen posited as the purpose of punishment any of the 
following: to affect the decision of those deciding whether to commit crimes 
or not, by putting them in fear of punishment; to deprive the criminal of 
the opportunity to repeat his crime; to rehabilitate the criminal by exposing 
him to certain wholesome influences which he will be unable to escape 
because of his confinement. 

The application of the first or the second of these theories would make 
nonsense of our penal system. For instance, to get the maximum fear re- 
action from potential criminals, we would have to disseminate more widely 
the horrors of punishment. We would have to make hangings public again; 
and revive the stocks. On the other hand, if our purpose were to deprive 
the criminal of the opportunity to repeat his crime, the stocks would not 
do at all, nor would any but the longest jail sentences. Death, or exile, would 
be our chief punishment. But embezzlers, who are law-abiding in other 
respects, would not have to be punished at all. Listing them with the bonding 
companies would take care of them. Both of these theories are obviously 
post hoc, invented to explain a system already in operation. Neither ex- 
plains it adequately, and no one has attempted systematically to apply 
either to the reform of existing arrangements. 

Let us turn our attention, then, to the third theory stated above, the 
one that is actually influencing penology—that of rehabilitation. The prob- 
lems of structure and meaning in the sciences that undertake the task of 
rehabilitation set by that theory are numerous and complex; it would be 
presumptuous to attempt to resolve them here. Suffice it to say that these 
sciences operate by symbols, and their symbols run counter to the symbolism 
suggested above for the criminal law. The idea seems to be that criminal 
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behavior stems from a “self-image” of the criminal as sustaining an anti- 
social role, which he must symbolize in antisocial acts. It then becomes 
the business of the rehabilitator to engage in symbolic behavior calculated 
to impress the criminal with a new image of himself as sustaining a socially 
acceptable role.47 

This, of course, runs counter to the symbolic conception discussed above 
whereby the criminal process symbolizes the eradication of the evil principle 
from the midst of the body politic, with the criminal serving to symbolize the 
evil principle. The rehabilitators have accordingly attacked the symbolism 
of the criminal proceeding, and have succeeded in weakening it in a number 
of ways. The solution of the problem raised by this attack would seem to 
lie in the concept of purgation. By a symbolic purgation, the criminal can 
be freed from his symbolic status as a representative of the evil principle, 
and can become a fit subject of mercy, a fit subject of rehabilitation. The 
development of symbols that will adequately embody this concept without 
sacrificing the rehabilitative function is a task that should engage the atten- 
tion of both psychologists and lawyers. 

5. The meaning of law.—It has been noted in passing that what most 
scholastics call natural law is a body of teleological observations, and that 
human law is something else. Human law is responsive to the human con- 
dition, whereas this kind of natural law is inherent in it. Human law, 
being the product of behavior, is an event, and therefore can have meaning. 
This natural law, being only a teleological statement, is not an event, and 
therefore cannot have meaning. That there is such a natural law, or rather, 
that there exist creatures sustaining the teleology described as the natural 
law, is an event and a meaningful one, but the natural law itself is not. 

The person who denies that events have real meaning is apt to look at 
law either as stating a teleology or as stating a mechanism to attain it. The 
person who denies that reality has a real structure is apt to reject law alto- 
gether or to reduce its function in some way, since he sees law as inimical 
to some meaningful conduct that he favors. These can be called respectively 


47. None of the three theories just considered explains adequately the defense of insanity 
in criminal proceedings. The Man Undeterred by the Fear of Punishment constructed by 
the followers of the deterrent theory may exist, but has nothing to do with the man the 
law exonerates as insane. Under the prevention theory, physical restraint would be as much 
of a preventative for the insane as for the sane. As for the rehabilitators, it is, of course, 
quite possible that the rehabilitation of the insane presents wholly different problems, and 
calls for wholly different techniques, from that of the sane. But an administrative decision 
within the penal system would be a far better way of recognizing this difference than would 
a court determination. The real reason for exonerating the insane man is that he Jacks 
the moral guilt necessary to make him a fit actor in the drama that the law enacts over 
his crime. 
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the teleologist and the sentimentalist. We have seen them at work throughout 
this essay. What both seem to be missing is a factor inherent in teleology 
—the incidence of failure to achieve. This factor, as present in the human 
condition, we call pain. 

We are creatures teleologically directed toward the expression of love 
in society through the symbolism of producing in society a perfect concom- 
itance of ministry and need. It has been suggested that the love so to be 
expressed is that of God for our neighbors. Since the direction is teleological 
it is not inevitable. Our actual conduct often symbolizes to a greater or 
less extent not love but its antithesis. When this happens, the inarticulate 
longing of the human creature for love is turned in upon itself; the social 
context becomes productive of pain. 

Love—our turning toward one needful and connatural—takes a different 
form in response to pain. We call it compassion, or pity—our turning toward 
one connatural and suffering. This pity is itself a pain, and carries with 
it a special symbolism. God Himself came down and set His seal on it. 
In our wounded world, it is the touchstone of love. 

It is in this pity that the sentimentalist and the teleologist alike fail. The 
teleologist is indifferent to pain, because he has an end to achieve. Being 
philosophically persuaded that the achievement of that end is a good, he 
is willing to put up with the incidental evil—pain—that he finds empirically 
to result from the achievement. We say of him that he is pitiless. The 
sentimentalist, on the other hand, does experience pity. His difficulty is 
that he is unwilling to experience it. His humanitarian efforts are directed 
not at expressing the pity he entertains toward the suffering, but at 
eliminating the source of it in order that this painful emotion may trouble 
him no more.*® The result is that he is desperate to alleviate the suffering 
that plays on his emotions at the moment, regardless of the cost in suffering 
that does not affect him emotionally. 

Neither the struggle of the teleologist to improve the lot of an abstract 
humanity nor that of the sentimentalist to eliminate pain from his immediate 
environment is an adequate response to human suffering. The only adequate 
response is pity, which extends to the sufferer its special symbolism of love 
reconstructed through pain. If we have not yet learned this from the 


48. Caryll Houselander in Guitt (New York, Sheed & Ward, 1951) synthesizes a great 
many of the aberrancies possible to the human psyche in terms rather like these. But what 
is here called desire not to feel pity is there called desire not to feel guilt. It seems likely 
that the two terms refer to the same thing. Pity either stems from or carries with it a 
certain sense of responsibility for the misfortunes of others that might well be characterized 
as guilt. The feeling, considered as the source of psychological abnormalities brought on 
by the attempt to escape it, is usually referred to as guilt. 
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theologians or the poets, or from our own experience, it seems likely that 
we will soon be learning it from the psychiatrists. But what we are dealing 
with here is law, the most solemn expression of a society qua society. The 
task is to make this expression into one expressive of the pity and the dignity 
that inhere in the human condition. 

It is with man as sufferer that the law must chiefly deal. Law symbolizes, 
to be sure, all a society aspires to, but it is in its dealings with suffering that 
the aspiration is shown forth. It is not by accident that it was those who 
suffered least who coined the maxim that that government is best which 
governs least. The jurisprudence of nineteenth-century individualism seems 
to have concerned itself almost exclusively with the situation of those who 
did not suffer; it is for this very reason that we now consider it unsatisfactory. 

The function of human law in dealing with the sufferer points up again 
the difference between human law and natural law (the term again 
being used as most scholastics use it). Natural law deals with the 
end of man, which is happiness, whereas human law deals with sin 
and suffering, privations of the end of man. The natural law says “thou 
shalt not kill.” The human law begins where the natural law leaves off, 
with the matrix in which the slayer, the slain, and the bereaved present their 
conflicting claims and their common witness to the condition of mankind. 
It remains for the law to touch the scene with a human pity that shows 
forth in some way the compassion of God. 

We can show pity for the sufferer in striving to alleviate his lot; in 
striving to share it; or, as will be seen below, in avenging him. The second 
of these alternatives has always been regarded by Christianity as the noblest, 
since it was the one especially chosen by Christ Himself. It seems, however, 
to be one the law can only minimally pursue. Only a human being can 
suffer, and the decline of personal government has been making it more 
and more difficult for the law to suffer in the person of a human being. 
Also, the law is inherently powerful, and some symbolism of impotence is 
almost inescapable in suffering. Only in time of war or civil disturbance 
when law becomes in fact powerless can it effectively share the suffering 
of the citizen, and thereby express pity for him.4® Vengeance, the third of 
the alternatives stated above, is the earliest form of legal expression of pity, 
and still an important one. This form was probably once regarded as the 
one most appropriate to law because it is one that only law can utilize to 
advantage. Vengeance at its best is a symbolic act whereby the dignity 


49. Thus, it is said that the last of the Byzantine emperors, when the city was about to fall 
to the Turks, went about the walls asking the citizens to forgive him if he had offended 
them in any way. 
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of a man is asserted by the symbolic degradation of one who has denied it. 
As has been indicated in the above discussion of the criminal law, the success 
of the gesture depends on the development of a symbolism that asserts the 
dignity of the person wronged without denying that of the wrongdoer. This, 
in turn, depends on abstracting the wrongdoer as such from his individuality, 
and degrading in his person not himself as an individual, but the evil 
principle he is made to symbolize. This private vengeance can never ac- 
complish. Thus it is that vengeance seems everywhere to be the first function 
attached to the legal system and the first function reserved to it. 

But the alleviation of suffering, although a relatively recent notion in 
jurisprudence, seems to our generation the most natural expression of pity 
for the law to engage in. This is as it should be. No expression of pity 
is adequate if we at the same time withhold from the sufferer relief it is 
in our power to give. Our advances in the understanding of the effective use 
of legal devices for the accomplishment of social results make it imperative 
that we address ourselves more and more to the relief of suffering. The 
question, mooted sometimes in this as in other contexts, of whether we 
would be happier if we did not know so much cannot affect the use to 
which we put the knowledge we have. 

At the same time, we must approach this alleviation of suffering with 
a sense of the significance of what we are doing. We have seen here the 
sustaining role of law in the great and not always successful travail of 
humanity to impose on brute matter symbols of the love that called it into 
being. From society, just as from the individual, when that travail is denied 
overt recognition, come monstrous unconscious and misshapen symbols, 
which no amount of material prosperity will inhibit.5° 

The need for law, then, is a need not for material well-being, but for 
symbols of sustenance, symbols of pity. Material reform may be the symbol 
required, but it is as symbol, not as reform, that it will be judged. The 
difference between the reformer who pities and the reformer who does 
not is a subtle one, but it does not escape observation, especially by the 
beneficiary of the reform. No kind of legal institution will be of service to 
humanity unless it carries on its face the mark of being established in love. 
A society, however well planned, will be a failure if history records of its 
members that they did not love one another. Without love, law is a shell; 
but love can make it a vessel into which can be poured the brotherhood 
of the whole suffering world. 


50. As to the individual, this is the thesis of Houselander, op. cit. supra, note 48. The 
work does not touch on society as such, but the discussion of the case of Irma Griese would 
seem to indicate that the conclusions have societal applicability. 
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POLITICAL OBLIGATION 
AND NATURAL LAW 


In a former article of mine,1 I discussed the concept of political obligation. 
Here I shall restate the conclusions arrived at in that article, in order to show 
how the concept of political obligation is related to natural law. Then I shall 
attempt to point out the type of help that the latter is able to give toward the 
solution of a concrete case, namely, the Middle East crisis. 


I 


The specific content of political obligation is relations of power. Its concern 
is that the exercise of power serve the end of the power relation. I think that 
I have already proven that the remaining types of obligation—moral and legal— 
differ from political obligation not only in content but also in the structure 
peculiar to each. 

In the first place, political obligation is not legal obligation in the sense of 
a duty imposed by positive law. This becomes evident when one considers the 
possible conflict of responsibilities that press on the politician. On the one side 
he has the duty to maintain constitutional standards, but on the other it is 
possible to imagine a case where he would have to pay scant attention to them in 
order to “save the state.” Political obligation, then, does not consist in the legal 
and constitutional duties of the head of state. If it be so construed, his role is 
reduced to that of a mere functionary. But in two senses, political obligation 
does approach legal obligation. In the first place, in a nation in which the rule 
of law prevails, the ruler’s conduct is subjected to this rule of law, and a large 
number of legal responsibilities fall on him. I do not mean to suggest that this 
is bad, for the rule of law constitutes at present the surest means of guaranteeing 
the liberty and security of the individual. In the second place, the whole domain 
of authority can be expressed in terms of legal rights and obligations. Never- 
theless, political obligation is not the same as legal obligation. 

Moreover, political obligation is not identical with moral obligation, although, 
like legal obligation, it can give rise to moral obligation. That a man “ought” 
to fulfill his political obligation is neither more nor less true than that he “ought” 
to obey the law. It depends on the circumstances. To view political obligation 
and moral obligation as identical would result in one of three consequences. 
First, political action might be “sanctified,” and an affirmation of power trans- 


1. Notas para una Teorta de la Obligacién Politica, Revista DE Estupios Potfticos, No. 85 
(Madrid, 1956), 3. 
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formed into “a supreme ethical duty.” Secondly, the individual might be con- 
strained to obey all existing authority because that authority had a moral sanction. 
Thirdly, since the individual would inevitably react against the foregoing, 
political reality might degenerate into anarchy, since the individual would be 
converted into a “conscientious objector” who would re-examine at each turn the 
advisability of his allegiance to the ruler. 

Political obligation is not, then, legal obligation, but rather a context for the 
whole system of legal obligations. And it is not moral obligation, though under 
certain circumstances there can be a moral obligation to fulfill it. 

This will appear with greater clarity if we examine the subject of the respec- 
tive obligations. At first glance it would appear that the answer would have to 
be one and the same, because the only possible subject of obligation is man. This 
may be conceded; but we must understand that man is not always “only a man,” 
and consequently he is not always obligated “only as a man.” He may also be 
considered as “a subject of law” and also as “a citizen.” Insofar as he is purely 
and simply a human being, man is the subject of moral obligation. He must 
constantly make moral judgments in the whole area of social existence, and he 
is endowed with a morally responsible conscience. But insofar as he is a “subject 
of law,” man is bound by legal obligation. Insofar as he is a citizen, he is 
subject to political obligations. The distinction between man-as-man and man- 
as-citizen was noted by Aristotle2 and St. Thomas Aquinas.3 It was left to 
Rousseau to spell out the concept of citizenship. For him, that concept embodied 
the two elements of the political relationship, namely, the ruler and the ruled: 
“Les mots de sujet et de souverain sont des correlations identiques dont l’idée 
se réunit sous le seul mot de citoyen.” 4 

Political obligation, then, is not reducible to the other forms of obligation, 
any more than the concept of citizen is reducible to the concepts of man or of 
“subject of law.” The concept of citizen is smaller than the concept of man, for 
it.is contained in it; but at the same time the concept of citizen is greater than 
the concept of “subject of law.” In order for political life to be possible, it is 
necessary that the “subject of law,” without ceasing to be such, be at the same 
time a citizen, for otherwise he would be merely a slave. And if political life 
is impossible without the citizen, it is necessary to recognize the concept of “man” 
as an ontological supposition and condition sine qua non of all “legal subjection” 
and of all citizenship. 

At times, the concept of citizen has been exalted in some political notions. 
At the expense of that condition of individuality proper to human beings, it has 
been asserted that the human being reaches his highest glory as a citizen. This 
forms the basis of the Greek notion that Socrates adopted in bowing to the 
sentence imposed on him. It is also the basis of the doctrine of Hegel who, 
distinguishing between “subjective morality” and “objective ethics,” places the 
state in the highest scale of moral values, and thus justifies his affirmation that 
“man’s greatest obligation consists in being a citizen of the state.”5 This state- 


2. Pourrics, 1276 b 15-20. 

3. Summa TuHeEo.tocme, I-II, gq. 92, art. 1; II-II, q. 47, art. 10. 

4. Contrat SociaL, 8 Ozuvres Compiétes 170 (1790 ed.). 

5. GRUNDLINIEN DER RECHTSPHILOSOPHIE 258 (Hoffmeister ed., Hamburg, 1955). 
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ment is acceptable on the condition that one also accepts the fact that the 
greatest obligation of the citizen is not to forget that he is a human being. 

Political obligation is, then, the obligation of the citizen in his double role of 
ruler and subject, connected one to the other in a manner that expresses, and 
at the same time makes possible, that political community which is a necessity 
of human existence. The citizen-ruled is subject to power and owes it respect. 
The citizen-ruler is also bound by it and cannot abjure it. Authority and subjects 
alike are bound and obligated by power. Though power arises as a result of 
habitual obedience, it thereafter becomes a separate entity whose survival is 
grounded on general assent. 

So the subject is more than a mere subject with legal and moral obligations 
to obey. He is in addition an active creator of power. His responsibility as a 
citizen—his political obligation—consists not only in a passive and external 
obligation but also in an active and responsible collaboration. On the other hand, 
authority has not only the right to command, in the sense of an arbitrary exercise 
of the will or even in the sense of having the opportunity to wield physical force, 
but in addition has the obligation to command that which normally can be obeyed 
and probably will be, considering the responsible and free condition of the citizen 
thus commanded. ’ 

The essence of political obligation is “willingness to use power.” But subjects 
also have power, for it does not exist without their consent. Their political 
obligation is, then, the duty to obey authority with the same conscientiousness 
with which they constantly establish authority. Such conscientiousness alone will 
sustain political liberty, which is not a gift gratuitously received but rather a 
victory that must be won. So there rests on the citizen a duty not to, fall into 
the condition of a passive subject. He must resist authority when it becomes a 
unilateral force that denies the assent by which it is sustained. 

As for the rulers, the willingness to use power establishes several elements in 
the content of their political obligation. First, they must not destroy their power 
by making an arbitrary or irrational demand that will be obeyed only when force 
is used.6 Second, they must preserve power by making demands, that they, by 
the use of their political instinct, expect to evoke the assent of those under them. 
Thus they will create a system of law under which authority is obeyed and ought 
to be obeyed. Third, they must not renounce power, even if ideologically inclined 
toward liberty, in specific situations where granting liberty to some would destroy 
the liberty of others and the liberty of all would be best guaranteed by the 
exercise of power.? Fourth, they must use power when faced with internal 
forces of destruction that are based on power, in order to gain the necessary 
allegiance of the citizenry. Fifth, they must use and concentrate power in an 


6. “Imperii vis omnis in consensu obedientium est”: Pufendorf, Dz Ture NaturaE ET 
Gentium (1749 ed.), bk. 7, c. 3, p. 1. Cf. the theory of power of Max Weber, in Wirt- 
SCHAFT UND GESELLSCHAFT (1925). 

7. See MANNHEIM, Et Homsre y LA SOCIEDAD EN LA Epoca DE Crisis 124 ff. (Spanish 
ed. 1935) ; Dracnosts or Our Time 6 ff., 30 ff., 134 ff. (New York, 1944); L. Legaz, El 
Individuo entre el Estado y las Fuerzas Sociales, DERECHO y LiBERTAD (Buenos Aires, 1952) ; 
L. Legaz, Funcién del Derecho en la Sociedad Contempordnea, Estupios SocioLocicos 
INTERNACIONALES (Madrid, 1956). 
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amount sufficient to maintain it in the face of the challenge of another political 
entity. This would involve, in an extreme case, resorting to war. 

This possibility of war has its risk. The risk is that authority then endangers 
the very political entity that it wants to defend. And it must play for its 
existence on a single card, for if it loses it can no longer engage in peaceful 
negotiations. Here we see best the nature of political obligation; it is “the one 
possibility” and inherently involves great risk. Thus also the subject’s “obligation 
of resistance” in the extreme case is “the one possibility,” carrying with it the 
greatest risk to his existence not only as a citizen but as a human being. 

What does it mean when we say that political obligation is “the one possi- 
bility’? In a certain sense, any obligation is “the one possibility”; if something 
is obligatory, the possibility of doing otherwise may be said to lack not only 
obligation but also existence. Recognizing that possibility of doing otherwise, 
however, does not always imply the ontological annihilation of the reality from 
which the possibility receives its meaning. This may be seen more clearly in the 
case of legal obligation. Legal obligation is presented to man in a vista of possi- 
bilities. That vista is defined by a legal norm of disjunctive structure. Two 
possibilities are presented: to perform the required act or to infringe upon the 
norm. The latter possibility carries with it the applicability of a legal conse- 
quence known as the sanction. Thus it may be said that the conduct the law 
calls for is obligatory, for it alone avoids the sanction. But he who violates a 
legal norm does not ontologically destroy that norm or its applicability to himself. 
On the contrary, he puts the case where it will reach its formal realization, for 
the formal realization of the law lies in the application of the sanction. Conse- 
quently, the fulfillment of a legal obligation is not the one possibility open to 
man qua subject of law, because not fulfilling it destroys neither his status as a 
subject of law nor the formal and existential reality of the legal norm, which 
precisely in that case receives its application. 

Legal obligation may also be viewed in the light of its moral compulsion. 
Although moral compulsion differs from legal obligation in that legal obligation 
inherently contains a social dimension, the subject of law is also a human being, 
so that his legal obligation can be looked at from the perspective of his final 
end and moral good. But moral obligation is no more the one possibility open 
to man qua man than legal obligation is the one possibility open to man qua 
subject. This is not to say that the moral order admits of choice among various 
possibilities as if they were indifferent to man’s final end, but rather that choosing 
from among possible courses of conduct, one contrary to a moral obligation does 
not annihilate the essential moral nature of the subject. A moral disorder is 
produced, but the situation that follows is formally moral even when materially 
wrong. So also one who produces a “monstrosity” in the artistic order, does it 
within a situation that necessarily must be defined as “esthetic,” because only in 
that situation is one given the possibility of producing a “monstrosity” or a 
masterpiece. 

But the frame of possibilities that forms the background of man’s position as 
a political being—as a “‘citizen”—is reduced to only one possibility or, to put it 
another way, to various methods of carrying out only one possibility. No choice 
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exists. Unlike the case of the subject of law violating the law, no alternative 
possibility exists in which there would be a formal realization operating as a 
counterweight to the infraction. Moreover, unlike the case of the man violating 
the moral order, the citizen who fails to carry out his political obligation does not, 
in the particular situation, preserve his political nature. For example, it cannot 
be said that voting is “good” political behavior while non-voting is “bad” political 
behavior. All that can be said is that voting is political behavior and non-voting 
is not. Thus the citizen who fails to fulfill a political obligation places himself 
to that extent outside the political arena, annihilating ontologically by his actions 
the complex of authority into which he is introduced and his own status as a 
political being—that of citizen. It is not possible for man qua political being— 
citizen or ruler—to fail to fulfill his political obligation for legal reasons or for 
moral reasons. 

The citizen who does not carry out his obligation to resist when faced by a 
power that has lost its justification for existence, contributes to tyranny. The 
politician who cannot win general assent for his actions destroys authority, and 
his work basically lacks political sense. The political leader who abjures the 
use of power in the face of powerful internal forces or of subversion accomplishes 
nothing and produces a void in which the power he ought to contest becomes 
supreme. The politician who, as a result of legal scruples, views indifferently 
the collapse of his government and of the whole system of values that it repre- 
sents and does not fulfill his political obligation to “save the state,” also places 
himself outside the political arena, because he fails to exercise the one possibility 
he has. And, finally, the politician who does not face up to the tremendous 
responsibility of war when the necessity arises, performs the most extreme kind 
of negation of statesmanship, because it is only by denying inwardly his status as 
a politician that he fails to recognize what political obligation demands of him. 
Thus there is an element of truth in the view of Carl Schmitt that there is no 
other justification for war than politics.8 

This view, however, must be taken with a certain caution and with some 
reservations, for to accept the idea of political obligation as distinct from moral 
and legal obligation means also to accept it with its intrinsic limitations. For, 
necessarily in the political order, the “lack of choice” and the responsibility of 
“self-assertion” lend themselves to the most whimsical interpretations and to the 
justification of monstrous actions. These possibilities should not lead one to 
deny the concept, but they should lead one to an awareness of its limits. In 
this connection, Collingwood, who has defined duty (in the area of political 
action) as “that decision made because no alternative is possible,”9 requests 
that it not be confused with the false decision adopted under the psychological 
pressure of passion or desire. The latter, he says, is not a true decision, because 
the necessity that produces it is not the reasonable necessity that a free man 
ought to obey, but rather the arbitrariness of the tyrant, for in such an instance 


8. Cf. C. Scumitt, Der Becrirr pes PoLitiscHEN (1929). 

9. Tue New LeviatHan 28.83 (Oxford, 1942): “Duty as a form of political action is 
the case where a decision made by a ruling class and enforced by them upon the corre- 
sponding ruled class is made because no alternative is possible,” 
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a so-called free man becomes a slave faced by psychological forces which he 
should resist.19 Political obligation. presupposes the disappearance of all alter- 
native in the sense that the politician has to know that the political body, being 
what it is, cannot follow more than one determined line, and that, in certain 
circumstances, it will be foolish to endeavor to have the political body follow a 
path that it dislikes because of its nature or its traditions.11 To sum up, then, 
political obligation is defined by “the one possibility,” because it lacks a politically 
possible alternative. It is therefore reminiscent of Machiavelli’s concept of “neces- 
sity.” But we need not follow Machiavelli in making this form of obligation the 
highest value in the scale of values. 

Political obligation is rooted in the fact that there is and has to be power, 
but power does not constitute a scale of values radically autonomous with respect 
to “good,” which morality defines, or to “justice,” which is the highest value in 
social living. Politics is not to be confused with morality, but politics is, in 
the final analysis, human action and as such is susceptible of appraisal as morally 
good or morally bad. Politics is not to be confused with law, but it is a reality 
of social living and, consequently, cannot be alien—either proximately or 
remotely—to a sense of justice or injustice. This is all the more so since all 
great politics must lead inexorably to a great legal creation. 

In consequence, political obligation, although not legal obligation, is not 
completely foreign to justice—Machiavelli himself spoke of “knowing how to 
command” as “commanding with discretion.” 12 And although political obliga- 
tion is not moral obligation, availing oneself of “the one possibility” (of which 
political obligation consists) can involve a profound moral sentiment, or an 
immoral one. For this type of obligation is “the one possibility” politically, but 
humanly there is always the possibility of renouncing the political sphere. To 
be sure, it is possible that certain moralizing or legalistic attitudes simply conceal 
a cowardly bungling before the responsibilities of power: one who does not have 
the courage to carry out his political obligation can easily turn his eyes to possible 
moral or legal duties that hinder him. On the other hand, the opposite case 
frequently arises in which one refuses to see anything other than that which 
marks his political obligation. This can also be a bungling attitude. Using 
the smoke screen of “political necessity,” some persons try to silence the cry 
of conscience when faced with an actual outrage. Lastly, I might venture to 
say that precisely because the political sphere unfailingly affects human existence, 
we cannot even be sure beforehand whether the supreme gesture of renouncing 
the political sphere for reasons of conscience at decisive moments of history, 
might not finally result in the birth of a more just system and more efficacious 
organization of the human community. 


II 


In stating that political obligation is not legal obligation, I have meant that 
it does not constitute a positive-legal obligation—a “legal duty.” But as has been 
10. Id. 28.84. 


11. Id. 28.88. 
12. Macurave.u, Discourses 151, 384 (Compiete Works, 1813 ed.). 
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pointed out, since politics constitutes a form of social reality, it cannot be alien 
to the fundamental social virtue which is justice; the possibility remains open, 
therefore, of saying that political obligation could be a form of natural-legal 
obligation—a duty imposed by natural law. In any case, it is appropriate to 
consider the relationship between political obligation and natural law. I shall 
quickly examine this problem in the context of a concrete example taken from the 
very recent past—the recent decision of England and France to occupy the Suez 
Canal Zone in Egypt. I am not going to attempt to pass final judgment on this 
action, but merely try to open up the various possibilities of passing judgment 
that are offered by natural law postulates. 

At the outset, it might be fitting to make a “legal” judgment on the Anglo- 
French action—that is to say, to decide whether it constituted an “exercise of 
right” or the “fulfillment of an obligation” of positive law. Such a legal basis 
cannot be discovered. I believe that France and England cannot show any legal 
text or article of international treaty that legally authorized their action. Article 
1 of the United Nations Charter declares that the primary purpose of the 
members is to maintain international peace and security and, to that end, “to 
take effective collective measures for the prevention and removal of threats to 
peace, and for the suppression of acts of aggression or other breaches of peace, 
and to bring about by peaceful means, and in conformity with the principles of 
justice and international law, adjustment or settlement of international disputes 
or situations which might lead to a breach of peace.” Article 2 states13 that 
“all Members must settle their international disputes by peaceful means in such 
a manner that international peace and security, and justice, are not endangered” 
and that “all Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the United 
Nations.” 14 Finally Article 33 states that “the parties to any dispute, the 
continuance of which is likely to endanger the maintenance of international peace 
and security, shall, first of all, seek a solution by negotiation, inquiry, mediation, 
conciliation, arbitration, judicial settlement, resort to regional agencies or arrange- 
ments, or other peaceful means of their own choice.” If none of these means are 
successful, the parties must refer the dispute to the Security Council (Article 37). 
According to the provisions of the United Nations Charter, then, there is no 
legal basis for the Anglo-French action. It cannot be justified on the ground of 
a close relationship of causality with the Egyptian action of nationalizing the 
Suez Canal because it took the form of an invasion of Egyptian territory by Israel. 

If the action cannot be justified legally, it is obvious that a “moral” reason 
for it can never be advanced. In any event, I am not interested here in the 
fact that the French and English governments have been able to believe “in 
conscience” that they acted rightly. What might be of interest is the objective 
aspect of the morality of the action taken. This brings me to the question of 
the natural law, about which I shall have something to say later. 

After putting aside the legal and subjectively moral aspects, it might be fitting 


13. Point 3. 
14. Point 4. 
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to project the question into a purely “political” sphere. The Anglo-French action 
has been a political act—not of internal politics but rather of international politics, 
Every state has an international politics to the extent that it plays an active role 
in the international community of which it is a member. According to the 
doctrine of Vittoria, each state, acting as a depository of the authority of the 
whole world, becomes a part of the political community. This political community 
is ruled by an objective transcendent law—the natural law—and various agreed, 
customary, and jurisprudential norms that make up the ius gentium positivum. 
This is so because no personified and institutionalized “international authority” 
exists, and therefore it is necessary that the community of nations act through 
the “princes” of the various nations that form it.15 Today the international 
community possesses an institutionalization that was lacking in the age of. Vittoria, 
but the impossibility of identifying in the final analysis the “international commu- 
nity,” and the tenuous and technically imperfect type of its “law,” has the 
result in the international order that the purely political aspects of the relation- 
ship predominate, and so the impossibility of “legalizing” the life of the inter- 
national community is more intensely evident. Therefore, in spite of the existence 
of fixed institutionalized bodies, “international politics” are not guided (as in the 
state) by these bodies, but rather by certain nations that by reason of various 
historical considerations reach a position of leadership. Thus certain actions of 
these nations that do not constitute an exercise of a right or a fulfillment of a 
duty on either the legal or the moral plane can take their place as political actions 
(which, of course, does not exclude them from moral or legal appraisal, since 
they are accomplished by men and so can be described as just or unjust). When 
events are looked at from this point of view, it could perfectly well happen that 
the Anglo-French intervention in Egypt would have the sense of fulfillment of a 
“political obligation” since, as members of the international community, France 
and England could consider that they were faced with “the one possibility,” there 
being no alternative in the political sphere. 

Was there actually no alternative? I repeat that I am not trying to judge 
the action with the idea of finding at any cost justification for either side. Certain 
circumstances permit me to believe that there was no alternative, for the result of 
the Israeli attack on Egypt, in the light of the probable Egyptian reaction, was 
easy to predict: a speedy intervention in Egypt’s favor by other Arab countries 
and subsequent support from Russia, which is politically interested in finding 
motives for extending its sphere of influence in the Middle East. In the face 
of such an extended conflict, any action by the United Nations to avoid “war” 
in the real sense would have been extremely difficult. But the Anglo-French 
ultimatum to Israel and Egypt, carrying weight because of its unusual aspect, 
and the later landing in the Canal Zone, limited the extent of the conflict from 
the very beginning. This argument from probability brings us to the supposition 
—without going more deeply into the matter—that France and England, while 
defying a tremendously unfavorable world opinion, assumed at that moment 
15. Quod principes non solum habent auctoritatem in suos, sed etiam in extraneos ad 


coercendum illos, ut abstineant se ab iniuriis, et hoc iure gentium et orbis totius auctoritate” : 
De Ivre Bex 19 (Getino ed.). 











LUIS LEGAZ y LACAMBRA 127 


nothing more nor less than the fulfillment of a “political obligation,” as members 
of the international community. Faced with this situation, the United States 
and the majority of the member countries of the United Nations have concerned 
themselves with the legal and moral aspects of the question, either openly or 
secretly regarding France and England as guilty of an “act of aggression.” 

There remains one final point to consider. Political obligation is “the one 
possibility”; the politician has no alternative, within the political situation. 
Humanly, however, he always has an alternative: either to fulfill or not to fulfill 
his political obligation. I am not talking about matters of small moment, but 
about extreme cases where the individual politician faces a momentous choice, 
and where the decision to abandon the field of the political involves the highest 
drama. In any case, the supreme criterion for this supreme decision lies in the 
natural law. 

Natural law has different shadings according to the matter to which it is 
applied. Just as the human person has inalienable natural rights, states also have 
fundamental natural rights that parallel them. Thus, for example, the right 
that the individual has to his autonomy and liberty, is equivalent to the right 
of independence for states. There is nevertheless a difference. Man has a 
spiritual side. His autonomy and his liberty constitute an ultimate in the order 
of being and are, moreover, of value to the political community. But it cannot 
be said that the independence of nations is an absolute necessity for the inter- 
national community. Nevertheless, there is no doubt that one of the foundations 
of international friendship is respect for the right of independence. Now Egypt 
has been attacked by Israel. The Anglo-French action was not a direct or 
complete attack on the independence of that country, but was an attack on a 
part of its territory in order to force a solution on the pending matter of the 
nationalization of the Canal. Insofar as the right of independence of Egypt 
was illegally violated, the Anglo-French action was not “just,” although perhaps 
it was not sufficiently unjust for us to say emphatically that it was contrary to 
the natural law. It is fitting then to ascertain the sense of the natural law on 
that point which is involved in the problem with which we are concerned. 

It is my understanding that from this point of view natural law is the body 
of objective criteria by means of which one can evaluate whether a political 
obligation or a legal obligation should be fulfilled. The person who resists a 
positive law that is obviously unjust or wicked, acts in accordance with the 
natural law, because the natural law embodies the criteria according to which 
positive law can be considered binding or not binding in conscience. So natural 
law is the supreme form of obligation. The conscientious objector who has not 
merely a sectarian adherence to a religious principle but rather has a certain 
conscience about the injustice of war, acts in accordance with the natural law, 
because the natural law contains objective criteria relating to the justice and the 
legality of war. In both cases, though, there has been a violation of a duty 
imposed by positive law. 

In this matter of duties imposed by positive law, it is easy to establish a 
possible contrast with the natural law, because such duties are specified in 
positive norms of precise and fixed content. On the other hand, in the case of 
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political obligation the question is more difficult, because only a general notion 
of it exists (viz., “to save the state,” “not to renounce power,” “to have recourse 
to war only in an extreme case”). No “Code of Political Obligations” exists. It 
is the politician himself who must discover and decide whether he is faced with 
“the one possibility,” and he must act according to his conscience. Consequently, 
political obligation, in its general sense, can never be in opposition to the natural 
law. On the other hand, natural law cannot unconditionally justify all fulfillment 
of political obligation, for there is always the possibility of abandoning the 
political situation, although this would present the politician with an enormous 
responsibility. In the whole area that lies between the two extreme cases of 
political obligation (resistance to power and declaration of war), the politician 
who removes himself from politics denies purely and simply his political condition 
without preserving, as a rule, any important human value. But accepting an 
unjust situation can, under certain conditions, represent a sublime form of hero- 
ism, just as renouncing war when war is, politically, “the one possibility,” can 
result in a way of saving and fulfilling humanity. The criterion for that renun- 
ciation lies in the natural law. Natural law permits in that case not only an 
evaluation of the subjective morality of the act—that is, of the morality of recourse 
to war from the point of view of the intent of the government that goes to war 
—-and of the suppositions that must be present if its conscience is to remain 
tranquil on a legal and moral plane. It also permits an evaluation of all the 
objective circumstances according to which fulfillment of political obligation 
can be considered fully justified from the point of view of humanity. 

I am not going to judge the Anglo-French action in that light. In the first 
place, it has not been treated as a warlike action in the strict sense, although it 
is possible that it has not been defined as such simply because no one has had a 
real interest in it. But the argument dealing with war is wholly applicable to it, 
at least by analogy. I may admit that France and England had recourse to war 
because of “political obligation.” But was the fulfillment of this obligation fully 
justified according to natural law? Were the risks run in that action made 
necessary by earlier bungling or simply “more legal” activity on the part of the 
French and English governments? To what extent have the old “colonialistic” 
prejudices influenced the situation? ‘To what extent was the action really “the 
one possibility’? I would not be able to state unconditionally that all the 
requirements for a favorable answer—and consequently, a natural law justification 
of France and England’s occupation of the Canal Zone—have been met. But 
it would also be frivolous to answer negatively without appeal. I cannot give 
an unequivocal answer. I simply affirm that it is possible and obligatory to 
evaluate the fulfillment of political obligation in the light of the natural law, 
because it is precisely in the extreme cases that the politician must know 
that though he may decide to risk all on one card, he ought not risk either his 
own soul or the destiny of mankind. 


Luis Lecaz y LACAMBRA 
(Translated by CaTHERINE Havey) 
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This is one of the rare works which it is almost an impossibility to review, 
and almost an impertinence to praise or criticize. The author, whose amazing 
learning at times is simply overwhelming, proposes nothing less than to write a 
comprehensive and, in a way, conclusive presentation, analysis, and interpolation 
of the whole of legal (or, perhaps better, lego-philosophical) thought which from 
the “mythological age” down to the Macedonian conquest preoccupied the 
mind and the emotions of the Hellenic peoples. All this Professor Wolf accom- 
plishes against the background of an astonishing array of factual information 
mastered with great dexterity, superb scholarship and, one suspects, loving care. 
Hence any reviewer, unless he intends to write a companion volume, must confine 
himself to a few basic observations. But the more the interested reader penetrates 
into the subject which Wolf discusses so splendidly and competently, the more 
he is tempted to say something about it; and this not so much in the spirit of 
disagreement as by way of a quiet scholarly conversation over a tremendously 
important and at the same time exceedingly fascinating problem. 

In his introductory remarks Wolf cautions the reader not to interpret or 
“understand” the texts and traditions of early Greek myths or pre-Socratic authors 
in the spirit of our own time. The traditional “classical” (whatever that means) , 
Scholastic, Romantic, or humanistic interpretative approaches to early Greek 
thought, the author rightly maintains, only too readily succumb to the danger 
of falsifying the original meaning of these texts or traditions by reading into 
them concepts, conceptions, ideas, ideals, and even prejudices (including our 
own greatly tainted Weltanschauung) which were totally alien to the early Greeks. 
Hence we must try to comprehend, through intuitive insights and direct apprehen- 
sion, the actual messages which these old sayings convey, rather than evaluate (and 
distort) them in the light of what they mean to us and to our standards of value. 
The whole problem, then, comes down to this: direct apprehension (Wesenschau) 
will have to take the place of valuation, and Nachfiihlung (perhaps Nachdich- 
tung) that of interpretation. Thus, ultimately, the author opens up the bewilder- 
ing and, possibly, never fully to be answered problems of semantics, limitations of 
intercommunication, analogy and translation. In keeping with his plea for 
immediate comprehension and direct apprehension in the sense of “Wesenschau,” 
Wolf subjects the early Greek texts, many of them fragmentary and extremely 
obscure, at least to the ordinary reader, to a thorough “revision” and “retrans- 
* Vor. IV is still in preparation. 
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lation,” with the result that in not a few instances his findings differ considerably 
from the traditional and commonly accepted renditions. 

Whether, on the whole, the “revisions” suggested by the author—which are 
often as challenging as they are original—can and will be accepted without 
reservations, is not for the reviewer to say. Steeped in the traditional approach, 
the reviewer at times finds it somewhat difficult and even impossible fully to 
concur with some of these “revisions,” especially since the author frequently 
seems to ignore the very canons which he himself establishes in his introduction 
and to which he commits himself univocally. To be more specific, Wolf is 
to a large extent influenced by, and perhaps even dependent on, the existentialist 
philosophy of Martin Heidegger and Karl Jaspers, and the particular nomen- 
clature coined and used by them. This becomes apparent, to cite but one instance, 
in his statement! that the Dike “das einem jeden Seienden wesenhaft Zukom- 
mende erfillt ... es zu sich selbst ... zu seiner Entfaltung .. . und zu seinem 
Vergehen ... zu bringen weiss ... Dike ist .. . diejenige Ordnungsmacht, welche 
das Wesen der Menschen und Dinge zu [ihrer] Reife bringt und dafiir sorgt, 
dass ein Jegliches nicht nur ‘zu seiner Zeit’ (wenn es ‘zeitig’ ist) geschieht, sondern 
auch (‘zuletzt’) von ‘seiner Stunde’ ereilt wird.” In another connection? he 
refers to the Dike as “das lichtende und richtende, Ordnung ordnende und 
Geordnetes erhaltende Wesen”; and “indem sie ‘anwest, geschieht was ‘Bixn) 
ist.” But this kind of ontological interpretation, aside from its poetical beauty, 
definitely contains a rank anachronism, in that it constitutes “das Sein des Seien- 
den” or “das Wesen” as the essence of everything. Viewed in this manner, the 
original Dike, this really incomprehensible factor, becomes “durchschaubar” 
(rationally comprehensible) and even rational in the sense of later philosophies. 
It might be appropriate here to point out that language in general, both in its 
simplicity as well as complexity, is a reflection of mental operations. This reflec- 
tion can be, and incidentally is, manifested in diversity of ways. Every new 
linguistic concept fundamentally represents a new intellectual creation. Conse- 
quently, no concept of one language or one epoch is simply transferable to another. 
This fact is brought home most convincingly whenever we deal with the texts of 
the mythological age. 

In the opinion of the reviewer the Dike, like the Themis, is an essentially 
vague “religious” term—“religious” in the sense of emotional commitment—and 
like the ultimate rationale of all things, basically “undurchschaubar” and incom- 
prehensible except to the “inspired.” It is, at least for us, an “irrational” or, 
better, “metarational” force which cannot simply be reduced to a rational 
principle or concept. In short, it is not a noetic problem as the author tries to 
make it out, for noetics is a relatively late phenomenon; but a “metanoetic” or 
“paranoetic vision.” Dike as a universal principle or concept is definitely a 
Stoic notion. The same criticism could be applied to Wolf’s interpretation and 
discussion of Heraclitus of Ephesus, to mention one other instance. Despite the 
author’s assertion 3 that he proposes to let Heraclitus speak for himself without 


1. Wot.r, 2 GrizcuiscHEs RECHTSDENKEN 209. 
2. dé. 339. 
3. 1 Wotr, op. cit. at 237. 
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committing him to any preconceived philosophical valuation, the reviewer 
strongly suspects that Wolf is here under the spell of Josef Brecht’s thesis that 
Heraclitus was the “first existentialist.” Be this as it may, Wolf’s novel and 
certainly challenging renditions of the Heraclitean fragments fairly smack of 
existentialist notions cloaked in the characteristic existentialist nomenclature of 
Heidegger, such as “Schein der Erscheinung,” “west,” “entwest,” “Zuteilung des 
Zukommenden,” “das Unzukémmliche,” “das Unbegriffene,” “Entwesung,” “das 
Imrechtsein des Seienden,” “Verfasstheit des Wesens,’ and “in Unordnung 
befindliches Unwesen.” 4 

Perhaps Wolf is oblivious of the possibly “shamanic” background of early 
Greek mythology (and early Greek “philosophy’”). In the further elaboration of 
this “shamanic theme” the reviewer wishes to recall, for instance, that Lucretius 
once compared the pronouncements of the earliest Greek philosophers to the 
obscure and often incomprehensible oracles of Apollo, the patron of the inspired 
but not necessarily rational, consistent, or intelligible seer of old. The same 
Lucretius also hails what he calls the poetry of Empedocles as the voice of a 
divinely inspired genius who proclaimed his insights and decrees of fate in such 
a way that he could hardly be called a mortal man, and with more certainty 
and sanctity than any delivered by the Pythian prophetess. This picture of 
Empedocles, as drawn by Lucretius, is one of a man capable of intuitive divina- 
tion, second insights (which become manifest in visions and dreams) ; of a mystic’s 
commerce with the divine, and capable of displaying the “artistic temperament” 
usually ascribed by ancient tradition to the inspired or “mad” poet. Thus, 
according to Lucretius, Empedocles was really a prophet-seer, poet, and savant 
(philosopher) all in one: he was, in other words, a prototype of the original 
“prophet-poet-savant” combination. 

Needless to say, this complex prototype is essentially the Eurasian shaman 
(the old bard, the Roman vates, the Gallic druid, the old Irish fili, the Welsh 
Awenithion, the Nordic Thulr, the Indian Kavi), that inspired prophet-seer, 
wonderworker, poet, and savant who, while in a fit of divinely inspired madness, 
interprets the past, prophesies the future, and reveals the mysterious and incom- 
prehensible workings of the gods in solemn and usually obscure poetic (hieratic) 
words. The prophet-poet-savant of old had no vois, but he was possessed of 
divine inspiration which, incidentally, constitutes the oldest, though certainly 
metalogical “theory of knowledge.” This knowledge is an exclusive “gift of 
heaven.” In our own time, according to the reports of Professor H. M. Chadwick, 
the Siberian shaman, this heir of the original shaman, still says about himself: 
“The gods, with whom I confer and whose commands I understand and heed, 
have appointed me that I must wander beneath, upon and above the earth... . 
I am the shaman, who knows the past and the future and everything that 
happens in the present, beneath, upon and above the earth. And I speak about 
these things with authority and in an exalted language. For the gods speak 
through me.” But does this not sound like some of the orphic-mythological 
pronouncements? And when the Siberian shaman (or baksha), with one or 


4. Some interesting observations concerning the nature of the Heraclitean Dike can be 
found in G. S. Kix, Heracuirus: THe Cosmic Fracments 127 ff. (Cambridge, 1954). 
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several companions, journeys to the heavens (or the underworld) on the back 
of a goose, raven, or horse to visit Erlik Khan in order to receive instructions from 
the deity, he does nothing more than King Minos, who every so often visited 
his divine father in the Idaean cave in order to receive instructions in matters of 
law and government. This shamanic journey is duplicated by Parmenides, who 
in his Way of Truth tells us that he travelled on a chariot, attended by the 
daughters of the Sun, on the way of the deity which conducts the man who knows 
“as far as the heart desires” and “far from the beaten track of men.” And beyond 
the gates of Day and Night, he met the goddess who promised to instruct him 
in all things. In his Purification, to mention just another instance, Empedocles, 
who in this displays a great affinity with Pythagoras, Pherekides, and Epimenides, 
contends that during his many reincarnations he had been “born in all manner 
of life: I have been a boy and a girl, a bush and a bird, and a dumb fish in the 
sea.” But the same is also claimed by the Asiatic shaman, the Celtic bard, and 
the Norse Othin. To continue the parallel between the shaman and the early 
Greek poets: Musaeus, the inspired poet-seer, is said to have flown through the 
air by the favor of Boreas, and the Hyperborean Abaris flew around the world 
on his magic arrow, feats which are also claimed by the Eurasian shaman. Hence 
it is probably “shamanic inspiration” received while in a magic trance which 
furnishes the background and the original meaning of the earliest Greek “litera- 
ture,’ be it the first theogonic or cosmogonic poems, the minstrelsy of the 
Homeric cycle, the didactic poetry of Hesiod, the sayings ascribed to the so-called 
Seven Wise Men, or the “aphorisms” of the “obscure” Heraclitus of Ephesus. 
Perhaps even the Platonic anamnesis is but a sophisticated rendition of the 
shamanic visits with the deity. 

Be this as it may, what really matters are two basic facts: first, it is not 
so much a question of whether an individual person of the Greek mythological 
age, such as Orpheus, Epimenides, Musaeus, Abaris, or Salmoxis ever existed. 
What concerns us here is the fact that certain attributes (prophet, seer, poet, 
savant) always seem to belong together and cohere in a recurrent type which is 
most aptly described as the shamanic type. Secondly, although the vocabulary 
of these prophet-poet-savants appears to be our own and their diction seems to 
be familiar, the mold as well as the literary formulae in which this vocabulary 
or diction is cast is alien to the traditional mold in which ordinary, especially 
modern secular thought is transmitted. For does not Plato himself admit that 
“in their rapt condition” the poets “say many true things, but do not know 
what they mean”? In other words, while we apparently possess their vocabulary 
and their diction, we do not any longer fully understand what these inspired or 
“mad” shamanic men (or women) were talking about. Such limitations on our 
part, the reviewer believes, must also be accepted by Wolf, and this despite his 
valiant efforts to penetrate beyond the limits of the justifiably incomprehensible 
and perhaps ineffable. 

One must also bear in mind that the cosmogonies and theogonies, from which 
the author derives some of the earliest forms of Greek legal thought, contain 
elements which are the outcome not of immediate experience or observation, but 
rather the products of shamanic visions or “revelations.” ‘They enshrine elements 
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of great antiquity whose origin was already unknown to the poet or poets who 
transmitted them. But they retained the sacred and, hence, mysterious character 
of early religion and religious revelation. From the sixth century B.C. onwards 
they were assailed with increasing frequency by philosophers and moralists. Like 
the unedifying parts of other traditions or “revelations,” they were not fully 
abandoned, but rather “defended” by the expedient of allegorical interpretation. 
(And this is exactly what Wolf seems to do in his work.) A deeply religious 
poet like Aeschylus could discover a profoundly moral significance even in what 
he had to consider the “amorality’—‘amoral” from an “enlightened” non- 
mythological or, perhaps, “sophisticated” standpoint—of the gods. It is not 
unreasonable to conjecture that, however enlightened or progressive the Greek 
poets and philosophers of the fifth century B.C. might have been, they could 
never entirely throw off the weight of authority invested in the magnificent 
though often obscure (and therefore probably attractive) language of the old 
shamanic prophet-poet-savants. But then, again, later Greek philosophy and 
poetry is not a motherless Athena, an entirely new discipline breaking in from 
nowhere upon a culture hitherto dominated by shamanic prophet-poet-savants. 
Although the process of rationalization had been at work for some time before 
Thales of Miletus, the presumed “first philosopher,” made his appearance, the 
figures and themes no less than the vocabulary and diction of the shamanic 
period survived and even re-emerged in the later systems. We have but to 
remember the Love and Strife of Empedocles or the ghost of a creator in the 
vovs of Anaxagoras. Down to Aristotle Greek philosophy presents a number 
of features which cannot be attributed to rational inference based on 
open-minded observation of facts, but must be ascribed to lingering sha- 
manic traditions. 

To return to the Themis-Dike problem for a moment: Wolf does not, it 
seems, pay sufficient attention to the fact that Themis and Dike, to mention only 
two of his “Satzungen” (the reviewer doubts that this term is an appropriate 
translation of Themis or Dike) , are essentially two religions, incomprehensible and 
ineffable, but nevertheless apparently real and efficient “forces” which in an unin- 
telligible manner operate throughout a chaotically polytheistic universe. Themis 
and Dike cannot possibly be reduced to a single principle or standard of compre- 
hension or perhaps to “Satzungen.”’ Neither does the author sufficiently recognize 
the dichotomy or “dualism” of (the older) Titanic gods and (the newer) Olym- 
pian gods—a dichotomy which, together with other polytheistic notions, to a 
large degree is responsible for tragic conflicts and paradoxical situations. One 
may even maintain that the Grundmotiv of Greek polytheism, at least in its 
earlier form, is of necessity the paradox and its practical concomitant, the 
tragedy. Aside from the dualism of Titanic gods and Olympian gods, the Themis- 
Dike problem also seems to reflect the many tensions caused by the transition from 
matriarchate to patriarchate in early Greek society with all its sociologically 
upsetting and confusing effects. This, among other matters, is also brought 
out by Sophocles’ Antigone, where a Titanic 8ikn and an Olympian Sixy 
collide with the tragic result that Antigone, a mere pawn of mightier forces, is 
crushed—a fate which she accepts without flinching or lament. And finally, in 
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the opinion of the reviewer, the kindred group or clan meaning of the Titanic 
(matriarchal) Themis, as contrasted by the polis meaning of the Olympian 
Dike, on which Wolf barely touches in his discussion of Tyrtaeus,5 is not 
sufficiently stressed by the author. 

In the opinion of the reviewer, Themis, Dike, etc., to which the Homeric 
epics no less than the great tragedies of the fifth century B.C. refer, are, at least 
for the uninitiated (and are not we all really “uninitiated”?), variations of a kind 
of blindly working and, hence, irrational compulsion operating according to 
some incomprehensible designs of mystical powers, which are external and, 
therefore, equally incomprehensible to the average man. The pre-Olympian 
Themis, who is both a personal goddess and an impersonal “compulsion,” is 
somewhat related to the pre-polis (matriarchal) society. But Themis and 
Themis-law also embody the belief in a pre-ordained fate in which man’s total 
existence is inextricably enmeshed. The later Zeus or Olympian tradition, which 
is also related to the polis (patriarchal) society, adopted and adapted the Themis 
and thus paved the way for an incomprehensible conflict between Themis-law 
and Zeus-law. The Olympian Dike, likewise a personal goddess and an imper- 
sonal “compulsion,” sees to it that “every one receives his due,” that “everything 
reaches its pre-ordained (‘just’) fulfilment,” and that “every assignment is met,” 
including the “assignments” of the Themis. Like the Titanic Themis, the 
Olympian Dike cannot be reduced to a simple rational principle in the philo- 
sophical sense of the term. Themis and, perhaps to a lesser degree Dike, also 
signify “surrender” to what ordinary man cannot fully grasp but somehow 
dimly accepts as inescapable. But whatever Themis or Dike may mean to us, 
we must always bear in mind that the various and often conflicting characteristics 
traditionally attributed to Themis and Dike date from many of the most ancient 
legends of immemorial antiquity down to the sophisticated and already some- 
what skeptic interpretations of Euripides. 

The reviewer’s eye caught an interesting footnote® in which the author 
states: “It is not likely that Hesiod had any immediate knowledge of the sayings 
of the Old Testament. But according to F. Dornseiff . . . there existed ‘an 
ancient near-eastern literary tradition’ with which Hesiod was acquainted.” 
Hesiod’s Theogony, in the main, is a Hymn to Zeus, prefaced by a short cos- 
mogony. A comparison of Hesiod’s Hymn to Zeus and the (much older) 
Babylonian Hymn to Marduk (Enuma elis) will divulge at once the striking 
dependence of the former on the latter. There naturally exist some discrepancies, 
but these discrepancies are less compelling than the similarities, and even less than 
might be expected when we consider the fact that the Babylonian story reached 
Hesiod in fragmentary form through several intermediaries and detached from 
the ritual which explained it and gave it coherencé. It must also be remembered 
that the preserved form of the Hymn to Marduk is only one version of the 
Babylonian religious myth, and that it is known to be a revision of a still earlier 
Sumerian version. The recent discovery of the Hittite-Hurrian Epic of Kumarbi, 
which is really nothing other than a Hittite-Hurrian version of the Babylonian 
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Hymn to Marduk, seems to provide the much needed connecting link between 
the Babylonian myth and the Hesiodic adaptation. Minoan or perhaps Mycaenean 
travellers or traders who, as we know now, were in constant contact with the 
Hittites at Ugarit, the great trading center and meeting place of the Minoan- 
Aegean peoples and the Hittites, or, at a later date, at al-Mina, probably carried 
the Hittite-Hurrian version of the Babylonian-Sumerian Hymn to Marduk to 
Crete (where it might have gone through a Minoan phase, as indeed the 
Cretan legends of the birth and death of Zeus and the Paliokastro Hymn to 
the Greatest Lord suggest), and from Crete to the Greek mainland where it 
became the model for Hesiod’s Hymn to Zeus or Theogony. Hence the Hesiodic 
Hymn to Zeus is essentially an adaptation of the Babylonian-Sumerian Hymn 
to Marduk through the intermediary of the Hittite-Hurrian Epic of Kumarbi. 
Features common to all three forms are the forcible separation of Heaven and 
Earth, the conflict of the different divine generations, the old god’s attempt to 
destroy the younger generation (in Kumarbi and Hesiod he devours them), and 
the castration episode. From the Epic of Kumarbi, but not from the Hymn 
of Marduk, Hesiod borrowed the story of the fertilization of the Earth by the 
severed genitals of the old god; the image of the stone-baby; and the figure 
of Upelluri, a Hurrian Atlas who supports sky and earth. 

In order to do complete justice to the so-called Sophists and their contri- 
butions to Greek legal thought it may be well to realize that the “Sophistic 
movement” or “Sophistic enlightment” is also a far-reaching sociological and 
political phenomenon. The Greek peoples, especially the Athenians, stirred by 
the stern experiences of the Persian wars, gradually began to learn the practical 
value of knowledge and the significance of practical “know-how.” : This reali- 
zation, in a way, brought knowledge to the market place. People, in ever larger 
numbers and with ever greater intensity began to seek more information on the 
many questions which disturbed them. They demanded counsel, assistance as 
well as guidance in the many issues presented by an ever more complicated and 
complex life. At the same time, closer contacts with different and often older 
cultures began to undermine beliefs and ideas which for a long time had been 
considered unassailable. Concurrently with this development the realization 
waxed stronger that in all walks of life the man of knowledge was more capable, 
more useful, and certainly more successful than his ignorant counterpart. Espe- 
cially in the domain of public (democratic) activity, so important during the 
fifth century B.C., independent thinking, individual initiative, personal judgment, 
and persuasive eloquence began to replace time-honored customs and traditions. 
This novel and perplexing situation, which as often as not was deplored and 
even maligned by the opponents of change, in the main had a wholesome effect 
in that it threw into the open the most guarded and often most distorted “secrets” 
and problems of total human existence. Publicity and public agitation rather 
than secrecy and mysterious authority became something of a general and 
widespread obsession, and it was the immortal achievement of the Sophists 
to have “demystified” much of what hitherto, perhaps purposely, had been kept 
from an overawed and essentially docile multitude. This essential fact must always 
be kept in mind whenever we try to evalyate the Sophistic concern with law 
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and justice. Frequently this concern was not so much an attempt at “constructive 
reform” as a destructive critique of existing social conditions. 

The Sophists did all this partly in response to a general demand of the 
time, partly from the noble impulse of freeing men from the bonds of ignorance 
and superstition, and partly as a lucrative business which simply capitalized on 
the general (and perhaps democratic) insistence on a greater share in knowledge. 
Thus it happened that in a relatively short span of time not only the social signifi- 
cance of knowledge, but also many of its basic aspects, tendencies, functions, and 
problems, as well as their solutions, were fundamentally not to say radically 
changed. Knowledge turned into a social power as well as a determining factor 
in political life; and in so doing it became engrossed with the paramount demands 
of both theoretical and practical thought and, especially, with the questions of 
legal, political, and social existence. It is here, above all, that we must seek for 
the beginnings of the Sophistic interest and search into the province, nature, and 
function of the law. Naturally, in their predominantly anthropocentric orien- 
tation the Sophists would relate law essentially to secular man living in a secular 
society and thus for the first time thrust “human nature” into the center of the 
legal orbit. This attempted integration of human nature and law of necessity 
led to a series of complications and conflicts, especially since no agreement on 
the essential nature of man apparently could be reached; and the crucial antith- 
esis of “justice according to nature (or human nature)” and “justice according 
to (positive) law,” which was created by these Sophists, has never ceased to 
preoccupy philosophers and jurists. 

The reviewer cannot agree with Nestle’s interpretation, which Wolf seems to 
accept, namely, that Protagoras’ famous statement, “Man is the measure of all 
things,” refers primarily to “social” or “political” man. If we can rely at all on 
Plato, Theaetetus 152A: “Does he [scil. Protagoras] not say that things are to you 
as they appear to you; and to me as they appear to me; and that you and I are 
men?”—then Protagoras must have referred to individual man both in his theo- 
retical as well as practical aspects, and not merely to “social” or “political” man 
or, perhaps, to the genus man. To restrict the Protagorean dictum to “social” or 
“political” man would also eliminate the epistemological or theoretical relativism 
of Protagoras for which, according to tradition, he has become famous. The 
reviewer suspects that Nestle’s view is probably tainted by what Aristotle? had 
to say about vduos and vomopa. 

It is also surprising to see that the author failed to realize that Gorgias’ Defense 
of Palamedes probably furnished the model for Plato’s Apology of Socrates 
(even in antiquity Plato was accused of plagiarism); and perhaps only a 
person trained in the Anglo-American common law tradition might appreciate 
Gorgias’ statement that the trained orator—the forensic orator, advocate, or 
“lawyer’—should replace the traditional lay “judge” or “legislator.” He who 
knows the traditions of the common law knows also that its history should be 
written not so much in a setting of wonderworkers, kings, legislators, and courts, 
but against the background of great lawyers and great legal practitioners. For 
is it not true that the grandeur that once was Rome is actually the grandeur 
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that was the Roman law? and that the grandeur of the Roman law was the immor- 
tal achievement of the great Roman jurists and jurisconsults? And what holds true 
for the Roman law is certainly true for the Anglo-American common law, which 
is essentially a lawyer’s law. Of all the legal systems which Western civilization 
has developed in its long history only two have escaped the oblivion of time, 
namely, the Roman law (in the modern civil law) and the common law. They 
have continued to flourish exactly because they were “lawyer’s law.” Hence 
Gorgias’ remark that “lawyers”—in ancient Athens the forensic orator in a way 
took the place of the present-day lawyer—should replace lay judges (heliasts 
untrained in the law) and lay legislators is, after all, not without merit. It 
merely enunciates a position, not uncommon among Sophists (and, incidentally, 
popular with Plato, Xenophon, and others), that the experienced and skilled 
person should be given preference over the inexperienced and unskilled person. 

The reference to Critias as “the greatest hater of the people (or, of democracy, 
pucodnpdratos)” 8 was not made by Xenophon originally, as Wolf infers, but 
rather by Polycrates in his Karnyopia Ywxpdrovs, and merely reported by 
Xenophon.9 In the opinion of the reviewer, the whole of Xenophon’s Memora- 
bilia 1.2.9-61 is but a restatement and rebuttal of some of Polycrates’ charges 
and allegations which he had launched against Socrates in his Karnyopia 
Sxpdrovs. The xariyopos of Memorabilia 1.2.9-61 is not Anytus, Meletus, 
or Lycon, but Polycrates, as may also be gathered from Libanius’ Apologia 
Socratis.10 

Perhaps the definition of law which, according to Aristotle, Politics 1280 b 11, 
was proposed by Lycophron, could liberally be translated as follows: “Law 
is a body of agreed upon but nevertheless authoritative grounds of and 
guides to actual decisions in controversies, which grounds or guides serve as a 
kind of social guarantee (and social control) through which men mutually 
delimit and secure to one another certain rights (or interests) which by tradition 
or convention have been recognized as pertaining to the nature of man.” 

The Anonymus Jamblichi, which in all likelihood constitutes the transition 
from Sophistic individualism to Plato’s legal and political theory (an investi- 
gation of the extent to which Plato was familiar with the Anonymus Jamblichi 
would make an interesting study), may be called the most important and 
certainly the profoundest pre-Platonic work on legal theory. Wolf’s exposition 
and discussion of this unknown author is, indeed, a brilliant piece of work, 
especially his observation that Anonymus Jamblichi seems to overcome the 
possibly disastrous antinomy of yvdéuos and yors by stressing the sovereignty of 
the law-abiding citizenry. On the other hand, the reviewer is a little startled to 
find Antiphon of Rhamnus listed among the “democratic Sophists.” To say that 
Antiphon wished to re-establish a democratic politeia shaped after the ideals of 
Solon and Pericles seems to ignore the fact that the oligarchic reaction of 411 
B.C., in which Antiphon apparently played a major role, intended to return to 
the “Constitution of Draco” or, as we would say, to the political ideals of the 


8. 2 WotrF, op. cit. at 129. 
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“Founding Fathers” (this becomes evident in Antiphon’s advocacy of a “return 
to the original natural community”), rather than to that of Solon whom the 
oligarchs of 411 apparently considered “the first of the democratic demagogues.” 
And certainly Antiphon had no use for a Pericles and his democratic reforms. 
On page 15111 the author is guilty of an obvious anachronism when he states 
that Antiphon did not wish to bring about “civic unity” by means of force, 
because he knew from experience that after their dismal experiences with the reign 
of the Thirty Tyrants the Athenians were strongly opposed to any kind of répavuis 
(incidentally, r¥pavvs is misspelled). Antiphon, together with Archeptolemus, 
was executed in 411 B.C., presumably for his participation in the oligarchic 
revolution, while the reign of the Thirty Tyrants lasted from c. September, 404, 
to May, 403. 

The reviewer concurs, on the whole, with those scholars who see in the 
“philosopher Socrates” primarily the product of fanciful Socratics—who in the 
diversity of their literary and artistic talents as well as in the variety of their 
philosophical inclinations have tried to erect a literary Socrates legend of manifold 
forms, all of which are as intangible as they are elusive. Every Socratic, barring 
those instances where they borrowed from one another or from a common source, 
seems to have created his own brand of Socrates or Socratic philosophy. In 
the course of time this practice necessarily led to a great diversity of alleged 
“Socratic philosophies” or “Socratic schools,” each claiming to render the only 
accurate account of Socrates and his teachings. But whatever each of these 
Socratics offers as the alleged true philosophy of Socrates probably is nothing 
other than the peculiar kind of philosophy advanced by this Socratic himself. 
This would explain why Socrates was for Plato a sublime ideal, for Antisthenes 
a model which called for imitation, and for Xenophon a pedagogical pattern. 
In sum, Socrates has become “all things to all men” or, better, “all philosophies 
to all philosophers.” The seriously conflicting sources about Socrates should 
bear this out fully.12 

Wolf seems to overlook the fact that in all likelihood the Kenophontean 
Socrates is strongly influenced by the teachings of Antisthenes, and that Plato’s 
Apology, as has already been stated, is probably an imitation of Gorgias’ Defence 
of Palamedes. In any event, the similarities between the Platonic and the 
Gorgian apologies are too many and too great to be accidental. Also, the author 
pays no attention to the effects which Polycrates’ Karnyopia Ywxpdrovs had 
upon the whole Socrates tradition. It is the contention of the reviewer that this 
Polycratean pamphlet, which was published between 392 and 390 B.C., is 
the true cause of the apologetic furor which gripped some of the Socratics, 
but apparently not Antisthenes. Xenophon, in Memorabilia 1.2.9-61, displays 
his thorough acquaintance with some of the charges contained in the Polycratean 
pamphlet. It is in Memorabilia 1.2.9-61 that he attempts to rebut and disprove 
them. Plato’s Crito, the reviewer believes, is likewise an indirect rebuttal of 
Polycrates (and hence apologetic in nature), who had charged Socrates with 
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having despised the legal and political institutions of democratic Athens and, 
incidentally, with having worked towards the overthrow of Athenian democracy. 
In the Crito Plato answers Polycrates (whom he never mentions, however) 
by creating the fiction that Socrates was the most law-abiding citizen, even “unto 
death.” This characterization, however, ill befits a man who apparently was 
closely associated with such men as Alcibiades, Critias, Charmides, and 
Adeimantus. 

Unfortunately, due to the desperate source situation, little is known about 
Antisthenes. But whatever we may glean from the surviving tradition often 
seems to be rather attractive, especially his bland glorification of honest work, 
be it manual or intellectual. From such a prophet of the dignity of conscientious 
work we might expect interesting and perhaps appealing views on law and justice. 
It should also be borne in mind that Antisthenes and his ideas probably influenced 
some of the legal notions of the Stoics. Tradition, it appears, also ascribed to 
Socrates many traits and views which in all likelihood were Antisthenean. That 
Xenophon’s C'yropaedia is strongly under the influence of Antisthenes and 
Antisthenean ‘pedagogical notions, needs no special comment. Suffice it here to 
point out that Cynic “hero worship,” aside from Hercules, also included King 
Cyrus about whom, according to Diogenes Laertius, Antisthenes wrote several 
works with which Xenophon apparently was acquainted. 

Xenophon’s notorious unreliability as a Socratic reporter or, for that matter, 
as a reporter in general, be it about Greek history or his exploits during the 
famous Retreat, is too well known to deserve comment. But did Xenophon 
really intend to write a historico-biographical report on Socrates? Or did he 
compose his Socratica merely in order to propagate, in the name of Socrates, 
his own ideas? Is it not true that the Socratic conversations recorded by Xeno- 
phon are for the most part, if not all, nothing more than vehicles of Xenophon’s 
well-known fondness for displaying his literary gifts or for advancing his personal 
convictions, philosophy of life, and his notions about a great many things in 
general? To cite but a few examples: the lengthy and seemingly quite competent 
discourses on the duties and qualifications of a good military commander or 
cavalry general, as well as the statements on military strategy or tactics in general 
with which Xenophon credits Socrates, are as fanciful, not to say fictitious, as 
are the discussions on national economy or politics likewise ascribed to Socrates. 
Xenophon the economist, planter, strategist, dog-breeder, huntsman, soldier, 
historiographer—in short, Xenophon the “Jack-of-all-trades” and the man of 
many interests—during his long and adventurous life became acquainted with 
a great variety of tasks connected with practical life. But this does not entitle 
him to impute the same interests to Socrates. And what could a Xenophon 
possibly tell us about the law of the Greek city, about civic virtues and about 
Greek legal thought, about civic-mindedness and legal justice—he who was 
perhaps the perfect type of that ancient Greek who in his complete detachment 
from his native city Athens was apparently quite devoid of all sentiments of 
loyalty and a deeper commitment to the laws of Athens? He abandoned Athens 
in the hour of her greatest need and most dire prostration in order to gain some 
superficial notoriety (and considerable plunder) with a band of countryless and 
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lawless adventurers who became lost somewhere in the heart of Persia when 
the treasonable designs of Cyrus the Younger came to a sudden end at Cunaxa. 
He definitely exaggerated, to say the least, about the role he played in the famous 
Retreat. After his return to Europe he felt no scruples, Athenian though he was, 
to fight against Athens and her allies on the side of his Spartan friend and 
idol, King Agesilaus. Disappointed and exiled (probably for his treasonable 
conduct), he retired to a beautiful country estate in Elis, to enjoy the fruits of 
his plunder as a mediocre literatus and hunting squire, steeped in piety. Fasci- 
nating, however, is Professor Wolf’s statement that the Xenophontean Cyropaedia 
is a sort of “Fiirstenspiegel” (Mirror of Princes), full of Machiavellian ideas; 
or his observation that unlike Plato, Xenophon realized the necessity and perhaps 
even the coming of large political organizations and empires. And as in the 
case of Caesar’s “Reichsgedanken,” such empires stand in need of different laws 
than the old Greek city. Like Thucydides, but for different reasons, Xenophon 
holds that the traditional city-state had outlived its usefulness. 

Xenophon’s Defence of Socrates before his Judges, it appears, was primarily 
composed to “correct” what others already had written about the trial and 
death of Socrates. It is quite possible that Xenophon had in mind here the 
Apology of Plato and perhaps other Socratic apologies no longer extant. Internal 
evidence suggests that the Defence was composed some time after 385 or 384 
B.C. Since this work was designed primarily to portray and extol the proud and 
inflexible conduct of Socrates before his judges, it is not really an account of 
what transpired during the trial, but rather a testimonial of Socrates’ loftiness 
and, hence, as Jaeger maintains, a sort of “appendix” to the Memorabilia. 
Jaeger’s opinion, however, at least in the form in which it is stated, is open to 
challenge. The Defence may well be called an appendix to Memorabilia 1.1.1.- 
1.2.64, which, as has already been shown, was originally an independent essay or 
Socratic Apology; but it cannot be called an appendix to the whole of the 
Xenophontean Memorabilia, and this for the simple reason that Memorabilia 
1.3.1 ff. in all likelihood were written after the Defence of Socrates before his 
Judges.13 For this reviewer holds that the chronological sequence of these three 
works is the following: Memorabilia 1.1.1-1.2.64, Defence, and Memorabilia 
1.3.1-4.8.11. He maintains that Defence, chap. 20, is dependent on 
Memorabilia 1.2.49 (Defence 20 is a summary of Memorabilia 1.2.49); 
and that Memorabilia 1.2.49, like the whole of Memorabilia 1.2.9-61, was 
stimulated by the publication of Polycrates’ Karnyopia Ywxpdrovs between 
392 and 390 B.C. 

The Wasps, Knights, Acharnians, and Clouds of Aristophanes are, among 
other things, also classical parodies of the activities of the legal profession or 
the professional advocate in Athens. Apparently these parodies reflect the 
public sentiment against the “professional lawyer”; and they contain bitter 
13. The reviewer bases his assumption that Memorabilia 1.3.1 ff. is later than the Defence 
on the fact that in Memorabilia 3.5.1-28 Socrates discusses with Pericles the Younger means 
and ways as to how Athens may be restored to her former greatness. The general back- 
ground of this discussion is definitely the political situation which existed in Greece between 
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surmised, died not too long after 360 B.C. 
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complaints of the older men against the brash young advocates who are said to 
be extremely skilled in the use of hair-splitting dialectics in order to make “the 
straight crooked and the crooked straight.” The new “lawyer’s law,” which is 
not always above reproach, is unfavorably compared with the allegedly honest 
ways of old. Generalizing from certain instances of reprehensible behavior among 
lawyers, Aristophanes turned his wrath upon the whole profession, proving 
thereby only that at all times and in all places the alleged depravity of advocates 
and lawyers is, and always has been, an undying subject for sweeping criticism 
and a perpetual topic for fanciful satires. 

In turning to another part of literature, it may be said that poetry, especially 
epic poetry, places the main emphasis upon the individual rather than the event; 
it deals with man (and his heroic deeds) rather than with institutions. In 
Greek cultural history we encounter a singular phenomenon which is indicative 
of the power which the Homeric epics had over the minds and hearts of the 
Greeks: long after the Greeks had developed rather advanced and complex social 
as well as political structures, that is, long after they became keenly alert to the 
political and social problems of their time (although on the whole they failed 
to solve them adequately), they were still completely satisfied with what Homer 
and other poets had to tell them about their own past. Homer was, to put it 
epigrammatically, their past. Tradition has it that Herodotus was the “first 
historian,” but Herodotus came rather late. When the “Father of History” 
wrote his tales (certainly naive at times), Pericles had already spoken about 
the ideals of Greek political and democratic life, Aeschylus and Sophocles had 
composed their stirring tragedies, and such men as Solon, Cleisthenes, and 
Ephialtes had carried out their far-reaching social reforms. 

The Greek term for “history” originally meant something like “inquiry”; 
and the word “historian,” at least according to Homer, Iliad 22.486, meant 
someone who, because he is an “inquirer” into old customs and traditions, acts 
as an “arbitrator” in controversies in that he can get at what is “right” in a 
particular case. Judging from a fragment ascribed to Heraclitus of Ephesus, 
the term “historian” apparently refers to a person who looks realistically at the 
facts of experience rather than philosophizes about them. It should also be 
borne in mind that Aristotle’s Natural History still retains this particular meaning; 
Aristotle does not philosophize or speculate here about the genesis of the physical 
world, but rather proposes to establish certain facts of experience. This transition 
from myth (or philosophy) to fact also affected Herodotus’ attitude towards 
“law,” although occasionally he still philosophizes about “cosmic justice” when 
he discusses, for instance, the intermeshed consequences of the rape of Io, Europa, 
Medea, and Helen. Here, too, mysterious powers are at work. If we compare 
Hecataeus and Herodotus, we must also realize that between these two “his- 
torians” stood an event of the first magnitude and prime historical importance: 
the Pan-Hellenic war with Persia. This event alone did much to shake the 
Greek out of that spirit of complacency which once upon a time had sworn by 
Homer’s myths or had insisted on fanciful genealogies. 

The originality of Thucydides’ Peloponnesian War, as compared with the 
History of Herodotus, lies in the fact that Thucydides tries scrupulously to avoid 
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the products of poetic imagination. Hence he might be called the “Father” 
of intelligently pragmatic historiography, centering attention on facts, likely 
motives and possible purposes which apparently became manifest in actions or 
facts. Possibly under the influence of Sophistic teachings, he turned into a 
“sociologist” rather than an “ethicist.” Nevertheless, as may be gathered, for 
instance, from 5.105.2, there exists something like a mysterious and inexorable 
“necessity” which intertwines human action and reaction, cause and effect, 
intentions and results, conduct and reward. But this “necessity,” in a way, 
always remains incomprehensible. At the same time Thucydides the “sociologist” 
is also a “moralist”: justice, which to him means probably that which is every 
one’s due, is more than mere expediency. Expediency devoid of justice can turn 
into a highroad to disaster. Wolf correctly maintains that the terms “ydyou,” 
“Sinn,” “Sixavov,” and “rd Sixaa,” have with Thucydides a traditional as 
well as a novel meaning which might go back to Sophistic influences; and, that 
according to Thucydides, war, this “schoolmaster of violence,” has a deteriorating 
effect upon all values and the sense of value, including the sense for justice and 
moral restraint, by ushering in the crudest forms of pragmatism. And finally, 
Wolf’s discussion and analysis of the Melian episode in its profounder moral and 
legal implications is simply superb. It is, to use a well-worn phrase, a liberal 
education in itself. 

But the reviewer suspects that Wolf is far too idealistic and, certainly, far 
too philosophical about the Greek rhetoricians, particularly the forensic orators, 
and about their contributions (or lack of contributions) to Greek legal thought. 
In order to prove his point, the reviewer, who is a lawyer interested in the history 
and achievements of the legal profession, wishes to launch into a rather lengthy 
and somewhat detailed discussion of these orators, their origin, their function, 
their activities and, especially, their attitude towards the law and the adminis- 
tration of justice. Needless to say, these observations are to a large extent in the 
nature of supplementary remarks. 

Greek (Athenian) rhetoric, especially forensic oratory (which made up an essen- 
tial part of Greek rhetoric), in the opinicn of the reviewer was determined to 
a large extent by the peculiar administration of justice which prevailed in Athens 
during the fifth and fourth centuries B.C. The heliastic courts, which were an 
expression of the absolute judicial sovereignty of the Athenian people, were bound 
by no particular technical rule of law or procedure. Each Athenian court was 
supreme: it could interpret, apply, or ignore any law it saw fit. In addition, 
some laws were not only ambiguous, but even contradictory. Also, since the 
courts were not bound by any precedent, each court was at liberty to ignore 
completely its own previous decisions. It must also be borne in mind that the 
average Athenian citizen, when performing his heliastic duties, was constantly 
showered with compliments by fawning litigants or defendants and their “lawyers” 
(the forensic orators). Abject though calculated adulation rained upon him 
so incessantly that his susceptible imagination soon began to believe what his 
flatterers told him, namely, that he was an infallible god. The spoiled and fickle 
will of the sovereign Athenian heliast, although it was often as irresponsible as 
its decrees were irreversible, really knew no bounds, restraints, or discipline. 
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Even in his best of moods the Athenian sat in court with a disposition too much 
like that with which he took his seat in the theater when he settled down to com- 
pare, discuss, applaud or “boo” the literary merits of the various compositions sub- 
mitted to his judgment by rival poets. On occasions he did not hesitate to inflict a 
heavy fine or decree total confiscation of a man’s property on the sole ground that 
the treasury was empty and had to be replenished so as to be able to pay his 
“salary.” Nearly always he failed to distinguish between law and fact, fact and 
fiction; and the reasons for many of his purely emotional decisions were often 
known not even to himself. 

As the new heliastic courts developed, the old and rather burdensome rule 
requiring every litigant or defendant to plead his own case was relaxed to the 
extent of permitting him to secure assistance in the presentation of his cause. 
Such assistance took one of three forms: first, a litigant or defendant refrained 
from speaking at all and had someone else—the synegoros or, perhaps more 
correctly, the hyperapologoumenos—speak in his behalf; or, secondly, he spoke 
for himself and at the conclusion of his speech had some one else—the syndic— 
speak for him; or, thirdly, he delivered a memorized speech written for him by 
a “speech-writer”—the logographos, or logographer. 

Undoubtedly, a good logographer was of great if not decisive help to a 
litigant or defendant. The heliastic courts acted under the principle that every 
citizen should have a personal hearing before his assembled peers and, hence, 
liked, nay demanded, to see him stand up for himself. Nothing could serve 
the interest of the litigant or defendant so well as a brilliant speech delivered in 
person. Not many persons, however, were equal to this exacting task, especially 
since the heliasts—who often considered a trial a kind of “oratorical contest,” a 
“spectacle” rather than a serious discussion of evidence, facts, and the law 
applicable to these facts—were extremely critical of such oratorical performances. 

To meet this particular situation there appeared during the latter part of 
the fifth century B.C. that interesting figure in Athenian public life who was 
called the logographer. This “speech-writer,’ as has been shown, prepared the 
address which the litigant or defendant memorized and then, during the trial, 
delivered before the court. By retaining a logographer the litigant also preserved 
the appearance of speaking for himself extemporaneously, something which 
always impressed the heliasts. Forensic speech-writing soon became an essential 
part of general rhetoric, which subsequently was subdivided into epideictic, 
deliberative, and forensic oratory. This latter fact alone should be ample indica- 
tion of the importance which forensic oratory and forensic speech-writing 
attained within a relatively short period of time: it was soon considered the 
equal of epideictic and of deliberative rhetoric, and a goodly number of the 
most famous ancient orations which have come down to us and are still considered 
masterpieces of classical rhetoric, are simply forensic speeches either delivered 
by the author himself or prepared for delivery by some “client” involved in 
litigation. Forensic speech-writing, in other words, became the occupation of 
nearly every outstanding Athenian rhetorician. 

Obviously, the logographer—and we are mostly concerned here with the 
forensic logographer—had to do more than merely compose a speech to be 
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recited by his clients in court. He had to be familiar, at least in a superficial 
way, with law and procedure, the more so, since, then as now, an adversary 
was always ready to take advantage of a false legal step, including even a 
grammatical error or a faulty pronunciation. Thus also in matters of citation, 
interpretation, or application of the law, the assistance of an “expert” was 
well-nigh indispensable. Ignorance of the law, a wrong citation, or an oratorical 
deficiency could and often did have disastrous consequences for a litigant or 
defendant. 

Since the logographer was compelled to furnish his client with a finished 
product that did not admit of any changes once it was in the hands of the client, 
the speech-writer had also to anticipate, as far as possible, the arguments and 
counter-arguments of the adversary. For a person who, on account of his inept- 
itude or timidity had to have his speech “ghost-written” by a logographer, could 
hardly be expected, and would scarcely dare, to alter the speech by making 
changes in order to meet unexpected arguments of the opposing side. Hence 
correct prediction and skillful anticipation of the opposing arguments could 
determine the outcome of the controversy. 

One of the astonishing features of Athenian public opinion was its pronounced 
dislike of “professional lawyers.” This aversion, it may be assumed, was probably 
related to the general mistrust of all expert or skilled persons. The Athenian 
people, it seems, held to the fallacious belief that by his expertness a man became 
part of an “undemocratic elite” and thus set himself apart from and, hence, 
against the “average man” who made up the “ideal” democratic community. 
The fate of Antiphon of Rhamnus, according to tradition the most outstanding 
and successful “lawyer” of his time, furnishes a telling example of this Athenian 
aversion to the expert. As a result of this widespread popular attitude, “lawyers” 
—and the reviewer considers the forensic orator and logographer the Athenian 
version of the modern lawyer—were always on the defense, justifying their 
appearance in court by claiming to be either a “friend” or a “remote relative” 
of the client. Such fictions, often brazenly untrue, were a constant feature in 
Athenian trials. As an additional justification for his appearance the “lawyer” 
could always make the unusual plea that he did so because he was a personal 
enemy of the adversary. Thus when Demosthenes defended Ctesiphon, it 
becomes quite obvious that he was actually defending himself against his personal 
enemy and antagonist Aeschines. 

The general dislike of the professional “lawyer” also prevented the forensic 
orator from being recognized as an expert on the law. He was rarely permitted 
to speak as an expert to the court on any point of law. In consequence, and 
Wolf seems to overlook this important fact, the forensic orator often was most 
reluctant to display publicly any knowledge of the law (provided he had any), 
lest he be suspected of being a “professional man” and thus incur the animad- 
version of the court. Hence he always wished to appear as a plain, ordinary 
citizen. Whenever he cited a law, decree, statute, or ordinance in court, he 
usually quoted it in his own words, often distorting, omitting, or de-emphasizing 
whatever was not in his favor. The same holds true as regards his declamations 
about law and justice in general. These rather nonchalant references to law and 
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justice as well as tainted citations are a rather poor basis for establishing the 
“legal thought” of the time, especially since these “lawyers” allowed themselves 
much, and perhaps too much, latitude in the way of omission, interpretation, or 
plain adulteration. To quote here but one famous example: Aristotle himself 
suggests to the forensic orator that whenever the “written law” should be unfavor- 
able to a “lawyer’s” cause, he ought to appeal to the “unwritten law,” and vice 
versa. Hence, judging solely from some of the forensic orators and their attitude 
towards the law, the law just happened to be whatever served their particular 
cause; and the peculiar “Rechtsdenken” of these men consisted primarily in 
their burning desire to win a particular case at all costs. 

The activities of an Athenian “lawyer” in court ranged all the way from a 
careful though often seriously distorted and highly colored discussion of the 
facts and a more or less competent analysis of the law in relation to the facts, 
to mere bombastic oratory and platitudinous, and even theatrical, appeals to 
emotion and sentiment. In order to gain the sympathy of the heliasts, the 
litigant or defendant, who in this had previously been prompted by his “lawyer,” 
would often begin by contending that the allegations or charges against him were 
“gross injustice,” “outright lies,” or “contrary to law.” Then he would contrast 
his own lack of forensic ability, rhetorical fluency, and experience with the 
cunning, eloquence, and experience of his adversary, who was often referred 
to as a despicable “professional” or a detestable “sycophant.” Whenever possible, 
he would also refer to his alleged poverty, advanced age, physical infirmities or 
perhaps to some service he once had rendered the city.14 Having thus estab- 
lished himself as the sorry “underdog” who properly trembled before his mighty but 
certainly vicious antagonist, the litigant or defendant would then “courageously” 
resolve that, despite this “crushing inequality of odds,” he would join the issue, 
knowing that the “righteousness of his cause” would ultimately triumph, particu- 
larly since the “enlightened” and “fair” gentlemen of the “jury” could not 
possibly fail to see the “obvious justice” of his case. Such were the stereotyped 
commonplaces which abounded in the forensic speeches of the time. 

A final problem connected with the “Rechtsdenken” of the Greek orators, 
especially the forensic orators, is the following: the sovereign people of Athens 
were not only the supreme judges in all matters brought before their tribunal, 
but, in keeping with their absolute sovereignty, they also had the sole power to 
pardon in all criminal matters. The Athenians apparently did not see the basic 
difference that exists between a court of justice and a board of pardon. In 
consequence, the functions of judging and those of pardoning were as a rule 
practiced in unison. This fact should also explain why the “lawyers” (or the 
defendant who had previously been prompted by the “lawyer”) so often tried 
to arouse and enlist the sympathies (or wrath) of the heliasts through all sorts of 
passionate and dramatic appeals and theatrics. This is also the reason why so 
many piteous appeals to compassion were made by lawyers for their clients, and 
why such touching pictures were drawn of the miseries attending a conviction: 
in criminal proceedings the lawyer would parade before the court the defendant 


14. It might be interesting to note here that, at least according to Plato, Socrates, when 
on trial for his life, flatly refused to resort to such practices. 
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dressed in rags, uncombed, unshaven, and haggard—the abject picture of a man 
who had suffered the punishment of exile; he would produce the defendant’s 
weeping wife, dressed like a widow in mourning, and his wailing children who 
would desperately cling to their distraught father (if the man had no children, 
he could always hire them for the occasion)—an effective way of warding off a 
possible capital sentence. All these heart-rending theatrics, of course, had been 
carefully rehearsed in advance. Also, a “lawyer” who had once rendered some 
negligible service to the city would not hesitate to ask for a favorable verdict or 
an acquittal for his client as a public recognition for these services. 

Since the Athenian heliasts, as has already been stated, often came to court 
in order to be entertained by dramatic displays, it was the prime task of any 
“lawyer” who strove for success to entertain and amuse his “jury-audience” 
properly, often by using the same means a public entertainer would employ. 
This should also explain the widespread use of slanderous invectives and personal 
abuse of the adversary—an important and certainly effective feature of Athenian 
“legal practice.” In open court Demosthenes, to recite just one instance, called 
Meidias such galling names as cur, rogue, wretch, villain, blackguard, bully, 
miscreant, and coward. Demosthenes himself furnishes an explanation for this 
deplorable practice when he observes that the Athenian courts enjoy listening 
to abusive language and vile expressions. Since the pleasure of the all-powerful 
heliasts was of a decisive nature, it is not surprising that many of the forensic 
orations should abound with a virulence of abuse. Disgraceful epithets were 
passed back and forth with monotonous lavishness, while the heliastic audience, 
we must assume, rocked in their seats with laughter, applauding a particularly 
nasty but clever insult, and constantly calling for more of the same. Such 
reactions, akin to the effects which a particularly brutal boxing match has upon 
an inflamed mob-audience, practically compelled a “lawyer” who wished for a 
favorable verdict, to stoop to vile and repulsive practices. 

But enough of this rather unpleasant picture, which has been drawn from 
life merely to indicate that the reviewer is unable to share Wolf’s somewhat 
idealistic views about the “Rechtsdenken” of the Greek orators. There is, 
however, one general and final observation which the reviewer wishes to make 
here: the particular judicial system at Athens, where there was no such thing 
as regular courts manned by trained law men or a regular procedure or perhaps 
a consistent body of laws, was not exactly conducive to either an efficient 
administration of justice, or to the development of a distinct class of high- 
minded and well-trained lawyers who displayed a profound sense of real justice, 
or, perhaps, a sense of high professional standards. To make matters worse, 
for a long period of time Athens, for reasons already stated, seems to have 
displayed a marked distrust and dislike of the professional (trained and skilled) 
lawyer, and a definite aversion to all forms of legal expertness. By taking this 
deplorable attitude Athens probably denied itself a chance of developing a class 
of lawyer-jurists comparable in fame and attainment to the great Roman juris- 
consults and jurists. The general and unwarranted rejection of the lawyer as a 
professional man, it may be added here, had far-reaching and, perhaps catas- 
trophic consequences: it deprived Greece of a chance of becoming the lasting 
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lawgiver of Western mankind. This failure is the more regrettable since the 
Greek people, as their philosophical and artistic achievements have so clearly 
shown, were by nature and disposition eminently qualified and perhaps even 
destined to approach the complex problems of the law with unrivalled intelligence 
and profound understanding of the essential. At this point one may give reign 
to the imagination and ponder over the problem of what might have happened 
if during the fifth and fourth centuries B.C. the Greeks had competently and 
sympathetically tackled law from the point of view of the lawyer-jurist. Unlike 
the rather unimaginative Romans, who saw in the law primarily a technical 
adjustment of certain aspects of human relations, the Greeks, true to their 
proclivity for ultimate synthesis, intellectual balance, and profounder insights, 
fully understood and intelligently knew how to avoid, at least in some of their 
philosophical discussions, the dangers inherent in that vexing and subsequently 
never completely resolved “dualism” of law and morals which ever since has 
plagued us. To them law and morals (and perhaps the Greeks did not know 
law in the sense we use it today), private morality, and social ethics were 
essentially one and the same thing: the law-abiding citizen was the morally 
virtuous man who in all his actions deported himself as the thoughtful member 
of a greater community, fully conscious of the essential identity of law, morals, 
and the common good. 

It is, indeed, sad to reflect upon the possibility of a more satisfying and more 
satisfactory jurisprudence that might have resulted for the whole of the Western 
world if the Greeks, and not the Romans, had attained to that special legal excel- 
lence which forever will be connected with the Roman law. It is even sadder 
to reflect upon the fact that, in the final analysis, it was silly prejudice and 
untimely pettiness (the popular aversion to the professional lawyer and jurist) 
which prevented the Greeks, a people so fortuitously endowed by nature and so 
uniquely placed in such choice circumstances, from becoming the immortal 
lawyer-jurists and lawgivers they were perhaps destined to be. But such are the 
real tragedies of history. 

To review and, at the same time, to do full justice to a work of such magni- 
tude and such magnificence is no easy task. Of necessity the reviewer has had 
to confine himself to the role of an eclectic or, perhaps, casual causeur. The 
mere fact that this review, if one may call it so, is both lengthy and occasionally 
searching, should indicate beyond all doubt that Professor Wolf’s work is a monu- 
mental achievement. The various observations (and digressions) offered in this 
review are appropriate only to an accomplishment of more than ordinary signifi- 
cance. The inclusiveness of Wolf’s enterprise—four volumes containing 1697 
pages—is bound to contain elements which will elicit some disagreement, 
especially in matters of interpretation, interpolation, and emphasis. The title 
of the work alone suggests a most ambitious undertaking, and the vastness of 
its content approaches the dimension of an encyclopaedia. At the same time, 
the learning and scholarship of its author are simply astounding. In short, Wolf’s 
Griechisches Rechtsdenken is in itself more than a liberal education; it is a 
universal human experience. The author’s art as well as his flowing presentation 
has in itself a Hellenic quality which from time to time brings a deep sense of 
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pleasure: all the main qualities of truly Hellenic thought are there, the living 
symmetry of form, the grace and delicacy of detail, and the occasional fantasy 
enlivening a fundamentally grave problem. No matter what one may think of 
Wolf's basic commitment to the thought and nomenclature of Heidegger, his 
work is, and always will be, an outstanding and, probably, the most outstanding 
contribution to the diversified and difficult field of Greek legal thought, which no 
earnest student of jurisprudence, philosophy, history, sociology, or the classics 
can afford to ignore. Not only has the author established a standard of scholar- 
ship for others to admire and imitate, but his work is, as the present reviewer 
has stated in his introductory remarks, one of those excellent and rare accomplish- 
ments which it is almost an impossibility to review, and almost an impertinence 
to praise or criticize. 
ANTON-HERMANN CHROUST 





Das NATURRECHT UND DIE EvUROPAISCHE PRIVATRECHTSGESCHICHTE. By Hans 
Thieme. Juristische Fakultét der Universitat Basel, Institut fiir Inter- 
nationales Recht und Internationale Beziehungen. Schriftenreihe Heft 6. 
Helbing & Lichtenhahn, Basel, 1954. Pp. 54. Fr. 6.25. 


Taking his cue from Leibniz’ Basis juris socialis inter gentes ipsum naturae 
jus est (the basis of the social law among nations is the natural law itself), Pro- 
fessor Thieme discusses the origin and development of natural law in order to 
promote the science of law and to contribute effectively to the renascence of 
natural law thinking in our time. 

Though nations are now largely isolated from one another in the matter of 
law, this has not always been so. Efforts have been made to overcome this 
pernicious isolation as, for example, with the Roman law in ancient times, the 
canon law during the Middle Ages, and the various systems of natural law in 
modern times. Of all these systems, the most universal in scope and content 
was, and still is, the natural law. Pufendorf made this clear in the statement: 
Haec disciplina non solos Christianos sed universum mortalium gens spectet 
(This subject [the natural law] affects not only Christians but the whole of 
mankind). Roman law largely vanished with the ancient world, and the unity 
of canon law was impaired by the Reformation. Though the Renaissance 
revivified the Roman law, it was no longer universally accepted. Thus the science 
of law, left without guidance, became stagnant; and the vacuum created by 
the absence of universally valid and accepted legal principles was filled by 
natural law. Hence, according to Thieme, if we wish nowadays to overcome 
the isolationist features of contemporary national laws, we will have to return 
to the principles of natural law. 

Hugo Grotius has been credited with being the originator of modern secular 
natural law. We are not interested here so much in his De jure belli et pacis 
as in his Inleinding tot de Hollandsche Rechts-Geleerdheid (Introduction to the 
Jurisprudence of the Netherlands). This book, which still constitutes a source 








ZYGMUNT EPSTEIN 149 


of law in the South African Union, is as important as his main work on The 
Laws of War and Peace. Until Grotius, there had been remarkable divergences 
in the science of law as it was taught at continental universities, or as it was 
interpreted and applied by the several courts in various countries. It is the lasting 
achievement of Grotius to have welded elements of natural law, Roman law, and 
Dutch law into a single, original independent system of private law which 
reflected the living legal realities of his native country. Why, then, is this work 
so important, and why was Grotius able to create this kind of work? First of 
all, in writing this work, Grotius used his wide knowledge as a historian, phi- 
lologist, and scholarly lawyer as well as his experiences as a practicing attorney. 
He was thoroughly familiar with the Dutch law and its sources, as well as with 
the decisions handed down by the superior courts in Germany and France. 
Secondly, he injected ideas of natural law into the private law. Until Grotius, 
these ideas for the most part had been nebulous and purely speculative. But 
he made them important in practical jurisprudence by projecting them against 
concrete legal problems, and by using them as a means of clarifying and stream- 
lining the, positive law. Thus Grotius also became the founder of modern 
classification and systematizing of private law on the Continent. His Introduction 
to the Jurisprudence of the Netherlands, for instance, introduced such subdivisions 
as “On Law and Justice,” “Species and the Effects of Legal Norms,” “Marriage 
Law,” “Property,” and “Community Property.” Finally, by introducing the 
ideas of natural law into the law of the land, Grotius not only established 
working criteria for the validity of the coerciveness found in every law, but he 
also was able to point out the basis for the creation of new laws. He taught, 
in short, how to reason about the law, de lege ferenda. Hitherto the only legal 
arguments in use were those of traditional interpretation or the usages and 
practices of the courts. Grotius, however, taught a more liberal and progressive 
approach to law. Time and again he sought the social purpose which the law 
serves. 

Thieme notes three characteristic features which make for the unity of 
modern natural law. First, and paramount, the unity in the method of reasoning 
—in this instance, the so-called mathematical or geometrical method—whereby 
truth is arrived at by consistent and logical reasoning and argumentation. 
Secondly, the unity of language—Latin is replaced by French, the language of 
diplomacy and of the law of nations. (The basic works compiled by the teachers 
of natural law were translated into French and soon became the most popular 
manuals known over the whole of Europe, especially in France, England, Sweden, 
and Switzerland. They crossed the Atlantic and became popular manuals in 
the Colonies and the young republic.) And, finally, the common social ideals 
of the time. 

Three types of writers, according to Thieme, were influential in expounding 
the natural law: the systematists, the analysts (or critics), and the synthetists. 
The German systematists—Samuel Pufendorf and Christian Wolff—following 
in the footsteps of Grotius, in a way are the creators of the modern systems of 
private law. Pufendorf, treating all domains of private law, rearranges the 
traditional materials—he starts with the individual by way of the law of contracts, 
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property, succession, and domestic relations; and then proceeds to the law 
governing states and nations. In this manner he paves the way to modem 
codification. In the earlier systems of natural law the argument in favor of 
de lege ferenda is rather cautious and even timid: what is traditional or authori- 
tative is at times still preferred to the thoroughly reasonable. Thus, many norms 
and institutions are upheld and justified, not by reason, but simply because they 
were traditionally accepted or customarily observed. 

Jean Domat, the author of Les loix civiles dans leur ordre naturel (1689- 
1694), was a French legal writer of deeply religious convictions who displays 
in his work the influences of St. Augustine, St. Thomas Aquinas, Suarez, Calvin, 
and Grotius. The famous French critic, Boileau, called Domat “the man who 
restored reason to jurisprudence.” As a man of faith, Domat developed a whole 
system of law from the Christian norm of brotherly love. By reducing the 
positive law to certain fundamental natural law principles, he indicated the 
manner of overcoming positive law whenever the latter conflicts with these 
basic principles, His role in the history of law is similar to that of Pufendorf. 
He paved the way for the so-called “General Part” of the Pandects and the 
subsequent codifications of the French law. Even more than the famous Pothier, 
he influenced the future French Civil Code. 

Robert: Joseph Pothier (1699-1772) similarly based his works on “universal 
concepts.” He considered from every point of view “la loi naturelle, les données 
de la conscience, les objections du for intérieur.” Recent studies have demon- 
strated that the effects of this kind of natural law thinking have been more 
important in France than was previously conceded. The result of this insight 
was that jurists became, on the whole, accustomed to place reason above tradition, 
and to oppose authority with free inquiry. 

The significance of the French school of natural law, however, lies rather 
with the analytical approach. The leading French systematists, such as Helvetius, 
Mably, Morelly, Voltaire, and Rousseau, who derived little inspiration from 
the analysts, were mostly under the influence of the English social philosophers 
and of Grotius and the German natural law philosophers. Their significance 
went beyond the territorial boundaries of France. 

The second or critical phase of natural law doctrine was principally French. 
The political developments of the period during which the French natural law 
philosophers published their writings caused their ideas to spread throughout 
Europe. In France proper they prepared the way for the French Revolution 
as well as inaugurated important legislative reforms touching on the law of 
persons, domestic relations, hereditary succession, and real property. The influ- 
ences of these reforms could be felt in the remotest corners of Europe. 

In England an old natural law tradition extends from canon law and 
Scholastic thinking (through Fortescue and Christopher St. Germain) to such 
authors as Thomas Hobbes and John Locke, Richard Cumberland and William 
Blackstone. In John Fortescue’s De natura legis naturalis (1461-63) natural 
law is treated as an intermediary between the superior but undetermined divine 
law and the inferior but determined human law—a point of view which is quite 
similar to that held by St, Thomas Aquinas. Natural law is the criterion of 
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human law, and the errors in the King’s law are to be corrected in the light 
of natural law. 

Christopher St. Germain’s Doctor and Student (1523-32) was the most 
popular manual of equity until the time of Blackstone. This work stressed the 
great importance of natural law and identified it with the law of reason. Positive 
law must conform to natural law or else be regarded as an abuse of law. 

Blackstone’s Commentaries on the Laws of England (1765-69) in a way are 
closely related to contemporary Continental jurisprudence and to the ideas of 
natural law writers from Grotius to the popular Swiss author Burlamaqui. Time 
and again Blackstone considers the law not only as a matter of practice, but 
also as a rational science; he constantly refers to natural rights, natural obliga- 
tions, and natural justice. Nowhere is there more evidence than in his Com- 
mentaries of the formative and systematic power of natural law: Nirgends zeigt 
sich deutlicher als bet Blackstone die systembildende Kraft des Naturrechts.1 
Thus, though Blackstone bases his writings not on the Roman law tradition but 
on the common law of England, he definitely belongs, together with Pufendorf 
and Wolff, Domat and Pothier, to the group of systematists. And although he 
is conservative and traditionalist in his views, time and again he resorts to natural 
law reasoning in order to bring the English common law of the time in line with 
the two idols of the eighteenth century, Reason and Nature. Before the American 
Revolution 2500 copies of the Commentaries are said to have crossed the Atlantic 
and helped to spread the message of the natural law doctrine in America. 

In England the systematic Commentaries were followed by the analytical 
school. An outstanding representative of this school of natural law is Jeremy 
Bentham, the great critic of Blackstone and author of the Comment on the 
Commentaries (1774-75). Bentham takes issue with Blackstone’s conservatism 
and endeavors to mitigate some of the harsh provisions of contemporary English 
law. 

The great traditions of natural law had persistently become manifest in the 
decisions and traditions of English common law courts and the court of Chancery. 
One aspect of that tradition was the constant appeal to the test of reason to 
which the validity and binding force of law and custom were subjected. This 
concept of reason included both the ideas of fairness and the notion of prac- 
ticability. Essentially the same result was achieved on the Continent by the 
efforts of such systematic thinkers as Grotius and Pufendorf. The test of reason 
finaly asserted itself in the great European codifications which, in certain situa- 
tions, call upon natural law and natural justice. Also, the judicial tradition on 
the Continent, which handed down from generation to generation the “Idea of 
Law” in its changing content and form as newly arising circumstances and 
conditions demanded, was based on an implied reference to natural law. Having 
this constant corrective—natural law understood as the law of reason—there 
was no particular need in England for revolutions, the reception of foreign laws, 
or for large scale codifications. 

Another aspect of natural law becomes evident in Equity, which originally 


1. TuHreme, op. cit. at 34. 
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was an appeal to natural justice, or to be more exact, an appeal to the individual 
sense of justice of the individual Chancellor. But here, too, we can see the 
strong formative or systematizing effects and influences of natural law ideas 
which in the end reduced Equity to a system. Thieme rightly quotes? from 
Maine’s Ancient Law (pp. 48 ff.), where Maine ascribes the hardening of Equity 
into a system to the influence of those “mixed systems of jurisprudence and 
morals, constructed by the publicists of the Low Countries.” 

In the United States the tests of natural law and Equity, the appeals to 
reason as well as to natural justice never have lost their basic importance as the 
foundation of a living law. 

What, then, were the most significant changes which natural law ideas 
carried into the modern Continental codifications as well as into the Anglo- 
Saxon law? Most important; perhaps, were the civil law guarantees of the 
Rights of Man. Hence, it appears that the systematists had not labored in vain 
when they pointed to the limits to the coerciveness of the positive law. And 
the analysts were correct when they referred to a law “above” or “beyond” the 
positive law. The jura connata (Wolff), the inherent rights of the natural law, 
such as liberty, equality, and security, were gradually received into the positive 
law. Thus, feudal privileges were abolished; the legal status of illegitimate 
children was greatly improved; legal protection was granted to the foreign born; 
Jews were legally emancipated; serfdom was abolished; and the beginnings of 
the right to privacy can be noted. In the law of domestic relations we can 
see the gradual emancipation of the wife from traditional thralldom; a reform 
of the parental powers; and a liberalizing trend in the marriage laws. In the 
law of hereditary succession the power to freely dispose of property as well as 
the right to natural succession was favored. In the law of real property we 
see the abolition of all feudal restrictions upon the alienation of land. In the 
law of contracts all impediments which obstructed the free flow of commerce 
were done away with. Freedom of trade and commerce, freedom of contract, 
freedom in matters touching upon the rate of interests, etc., became universally 
recognized. 

All these rights (and privileges) became part of the positive law. It is 
exactly these novel aspects of the law which gave a distinct unity to the codifica- 
tions of the late eighteenth and early nineteenth century. On the whole, two 
basic types of legal codifications came into being as the result of natural law 
ideas: those codes which, due to the influence of Montesquieu, take account of 
the historical background and the economic and social environment—though 
faithful to the general principles of natural law, they endeavor to do justice to 
the specific conditions of time and place; and these codifications which ignore 
all historical or sociological factors. The legislation of the French Republic, for 
instance, was completely “a-historical,” while the Code Napoléon made a con- 
scious effort to maintain a close connection with the institutions of the ancient 
regime. 

How, then, did the great codifications such as the Austrian Allgemeines 
Biirgerliches Gesetzbuch, the Prussian Allgemeines Landrecht, or the French 


2. THIEME, of. cit. note 22 at 37. 
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Code Napoléon influence the development of legal science? It could be 
maintained that, on the whole, they encouraged a trend in the direction of legal 
positivism, a trend which became manifest in legal exegesis and legal interpolation 
of the codified law. The whole of legal wisdom seemed to have been relegated 
to law books. Under the influence of Hegel and Darwin, who glorified that 
which exists as reasonable or successful precisely because it exists, a trend of 
shallow legal positivism became prevalent during the nineteenth century. 

The present reviewer wishes to call to the attention of Professor Thieme 
that although it is true that it was Stammler who popularized greatly the idea 
of a return to natural law, it was Leon Petrazhytski, the Polish legal philosopher, 
who laid down the scientific and lego-political foundations of the present-day 
revival of natural law. 

We should welcome this short work by Thieme as a harbinger of new ideas. 
Perhaps the present isolation of mankind, divided as it is into separate states, 
constitutes only a transitory episode. Maybe a time will come again when the 
supremacy of the universal natural law, the voice of conscience and reason, 
once more .will prevail over the present Babylonian confusion. 


ZYGMUNT EPSTEIN 


3. 2 Lehre vom Einkommen, Anhang: Zivilpolitik und Politische Okonomie 437: ff. 





Tue Ricut To Lirz. By A. Delafield Smith. Chapel Hill: The University of 
North Carolina Press, 1955. Pp. xi, 204. $3.50. 


This unusual and provocative book deserves to be noticed by those who are 
interested in natural law. It has important implications especially for those 
who are concerned with the application of natural law in legislation and politics. 

Mr. Smith, the Assistant General Counsel of the Department of Health, 
Education and Welfare, explores the ethico-legal foundation of the individual’s 
claims upon the resources of society. He is concerned, on the one hand, with 
man’s need for security, and argues persuasively that “a calm, undisturbed faith 
in the sustaining responsiveness of life’s environment” is indispensable to human 
and societal progress.1 On the other hand, he asserts the need of the individual 
for freedom. 


It is not a mere question, therefore, of meeting the fundamental needs 
of life. The terms and conditions under which such needs are met will 
determine whether we are to promote the development of a healthy 
and dominant personality in our society or continue to undermine and 
destroy self-esteem and degrade human character.? 


The author proposes a system for reconciling these two competing forces: security 
and freedom. The reconciliation, he says, can be achieved only through law. We 
must first be able to affirm that the individual has a right to whatever he needs 


1. Sir, THe Ricut To Lire 22 (1955). 
2. Id. 19. 








154 NATURAL LAW FORUM 


for a decent human existence. This affirmation will have two consequences: 
society will not be justified in withholding these necessities from him arbitrarily; 
and the individual will have no cause to feel or become dependent and 
inferior when he accepts them. 

I shall have more to say later about the manner in which the author 
establishes this right to call upon society for the necessities of human existence. 
Suffice it to say now that once this fundamental premise is granted, a remarkable 
vista opens. The doctrine of equal protection of the laws would be more 
frequently invoked against undesirable statutory patterns of public assistance and 
discriminatory action on the part of welfare administrators. Need would become 
the principal basis for assistance. An opportunity would arise to re-examine 
ingrained welfare concepts about the “worthiness” of welfare recipients, enforce- 
ment of support by estranged relatives, residence requirements and payment-in- 
kind. Social workers could be relieved of policing functions which hinder their 
work and their recognition as professionals. 

At the same time, the needy might be spared some of the intrusion of govern- 
ment in their private lives, for they would not have to dance to government’s tune 
in order to qualify for assistance. Private guardianship of minors and in- 
competents would replace institutionalism and administrative supervision. 
The individual would remain free and responsible, his will unbroken by the 
superior will of government. 

In stating his original thesis that men require both security and freedom 
and in developing the ramifications of his system, Smith often expresses himself 
in natural law terms. Though his work is purportedly the distillation of his 
personal philosophy, it is very close to natural law. The author appeals, ex- 
pressly or otherwise, throughout most of his book to a “basic substratum of law” 
by which the legitimacy of positive law can be determined.? His conclusions, 
which seem to be principally derived from the nature of man and society, are 
exalted in concept and stirringly presented. 

At the second stage of his argument, however, the author abandons the 
natural law approach. When he attempts to establish the individual’s right 
to call upon society for assistance, he appeals not to the nature of man and 
society but rather to the development of society since the Industrial Revolution. 
Prior to that time, Smith argues, the individual was able to satisfy all of his 
needs directly, but now he is dependent on others for the satisfaction of the 
major part of these needs. Society’s obligation to respond to his cry for help 
arises from the fact that it has deprived the individual of the “firm commit- 
ment” that he had from nature during the centuries before society became 
mechanized and occupations specialized.4 

The argument is novel and subtle, but it does not hold water. The com- 
plexity of society may affect the kind and amount of assistance that the indi- 
vidual may claim and the range of persons from whom he may claim it, but 
it would not appear to create the right. Certainly the obligation to assist the 
needy predated the Industrial Revolution. If the family breadwinner in the 
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Middle Ages, or even in the Stone Age, became incapacitated or died, those 
able to help were morally obliged to assist the needy or bereaved family. 
And if some cataclysm should tomorrow wipe out our industrialized society and 
leave but a handful of struggling humans on the face of the earth, they would 
have an obligation to render mutual assistance. 

To put it another way, societal changes have only accentuated the underlying 
obligation of members of a society to assist one another. It may be conceded 
that many persons who might have been more successful in the simpler state 
of nature stand confused and helpless in our complex civilization. For them, the 
primeval jungle has been replaced by a more inimical environment: the tech- 
nological jungle. Nevertheless, the obligation of society to help these unfortu- 
nates and their corresponding right to demand help arise from a relationship 
more basic than that described by Smith—the brotherhood of man. 

If the author had not abandoned the natural law approach in favor of the 
historical at this stage of his argument, I think that he would have remained 
on safer ground. The nature of man would appear to afford an unshakeable 
foundation.for the right of the needy to call upon society for aid. 

Nevertheless it is easy to surmise why the author may have considered it 
necessary to abandon a natural law approach at this point. The most vociferous 
and popularly-acclaimed American exponents of natural law in the last two 
decades seem to have reached conclusions contrary, in the main, to Smith’s noble 
and sympathetic conceptions. They have often espoused a political ultra- 
conservatism inconsistent with the maintenance of public. welfare programs, at 
the same time implying that these political convictions flowed necessarily from 
natural law principles. 

I have before me a copy of the proceedings of the Natural Law Institute 
held in 1950 at this university.5 That institute met to consider the question 
of human rights from the viewpoint of natural law. Papers were presented by 
a number of jurists, educators, and writers who are noted in this country for 
their natural law leanings. When these papers departed from generalities and 
came to the concrete application of natural law, they contained not a single 
favorable reference to public welfare programs. The speakers criticized the 
inadequate philosophical principles of the so-called “Liberalists” of the New 
Deal6 and the “sophisticated positivists, the skeptical pragmatists, the creeping 
socialists (and) the social planners of all shades,”? but offered no assurance that 
in discarding wrongly-motivated humanitarianism they had not also discarded 
all humanitarianism. In fact, the indications are that the speakers may have 
done just that. I cannot tell whether cheers or boos greeted the statement of 
one participant that “a Congress that does little, thus encouraging the people to 
do more for themselves, is thereby fulfilling the highest American ideal, of 
individual liberty and collective freedom.”8 But I can say that the tenor of 


5. 4 University or Notre Dame Naturat Law INstiTuTE Proceepines (Notre Dame, 
1951). 

6. Id. 39. 

7. Id. 47. 

8. Id. 93. 
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the other talks leads me to believe that the other speakers may well have nodded 
their heads in agreement at this bon mot. 

These and many similar examples of the use of the “meat-cleaver approach to 
natural law’? to justify ultraconservative political prepossessions have received 
wide publicity in the United States. They have probably alienated a large 
number of intelligent Americans who might otherwise have pursued further an 
investigation of the relevance of natural law to present-day problems. As I 
have already indicated, a fear that natural law adherents are almost universally 
insensitive to societal obligations may have caused Smith to veer away uncon- 
sciously from natural law considerations at the crucial stage of his argument. 

If my surmise has some element of truth, it would seem to indicate that 
those who seek to convince Americans of the worth of natural law must first 
take affirmative steps to correct this misconception. The social-minded probably 
need assurance at the present time that we do not reserve our highest accolades 
for those who would advocate a return to laissez faire and “rugged individualism.” 
Philosophy is an affair of the heart as well as of the head. If they are forced 
to a choice, many sincere persons will prefer even a soft-minded philosophy to 
a hardhearted philosopher. 

American natural law adherents of liberal sympathies—especially those of 
the Catholic faith, since Catholics seem to be oftenest to blame in this matter 
—owe their compatriots an obligation to reaffirm their conviction that natural 
law is not committed to any political theory, least of all to one that would 
deny succor to the needy and suffering in the name of individualism. Only 
then will the presently-disinterested be ready to listen with respect to whatever 


else we have to say. 
Conrap L. KELLENBERG 
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REPORT OF THE SPECIAL COMMITTEE ON THE FEDERAL LOYALTyY-SECURITY PRO- 
GRAM OF THE ASSOCIATION OF THE BAR OF THE CiITy OF NEw YorK. 
New York: Dodd, Mead & Company, 1956. Pp. xxvi, 301. $5.00. 


In this very informative and remarkably clear report, nine distinguished 
lawyers! examine the five federal civilian personnel security programs? now 
in operation and find them wanting in a number of important respects. The 
result of their study is a list of recommendations for improving and strengthening 
the general security program. The recommendations look toward the elimina- 
tion of two of the present programs and a radical reduction in the scope of the 


1. Dudley B. Bonsal, Chairman, Henry J. Friendly, Harold M. Kennedy, George Roberts, 
and Whitney N. Seymour, of New York; Richard Bently, of Chicago; Frederick M. Bradley, 
of Washington; Monte M. Lemann, of New Orleans; John O’Melveny, of Los Angeles. 
The Committee’s staff was headed by Professor Elliott B. Cheatham, Columbia Law 
School, and Professor Jerre S. Williams, University of Texas Law School. Expenses for 
the study were provided by a grant from the Fund for the Republic. 

2. The Personnel Security Program for Federal Employees, the security program admin- 
istered by the Atomic Energy Commission, The Department of Defense Industrial Security 
Program, the Port Security Program, and the International Employees Loyalty Board. 
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remaining three. What survives is to be placed under the general supervision 
of a proposed Director of Personnel and Information Security. A minor revision 
is suggested in the standard to be used for determining trustworthiness, and 
the new standard is to be made uniform for all programs. Finally, each pro- 
gram is to be subject to a number of important procedural safeguards, the 
detailing of which consumes fully two thirds of the Committee’s recommendations. 

The Report experiences little difficulty in arriving at the preliminary finding 
of a need for some kind of personnel security program. A brief sketch of the 
Communist threat, with emphasis upon the successful use by its agents of the 
technique of penetrating from within, is deemed sufficient for the purpose. 
The need established, a bit perfunctorily, some may feel, the Report addresses 
itself to the heart of the problem of erecting an effective personnel security 


program: 
We must never forget that the very purpose of national security is to pre- 
serve our independence and liberty and not merely to combat the greatest 
present danger to it, Communism. The reconciliation and combination of 
such seemingly opposed elements as security and liberty is the mark of every 
successful social organization, from the family . . . to a great nation. (p. 43) 


The Committee concludes that existing personnel security programs ade- 
quately guard national security. Its recommendations for change are on the 
side of greater protection for the individual. With a few important reservations, 
the result appears to be a clear net gain for both security and liberty. 

Scope of the programs.—Approximately six million positions in government 
and industry now require security clearance for those who hold or apply for 
them.3 Included in that number are all employees in the Executive branch of 
the Government; employees of contractors with the military services and the 
Atomic Energy Commission whose duties require access to classified information ; 
seamen on American vessels; longshoremen employed in areas designated as 
restricted; and American citizens employed by public international organiza- 
tions. The Committee recommends that the scope of the programs be dras- 
tically reduced by extending their coverage to sensitive positions only and by 
defining as sensitive those positions which involve access to secret or top-secret 
material or which permit occupants to make policy decisions bearing a sub- 
stantial relation to national security. Restriction of the programs to sensitive 
positions as thus defined would result in the virtual elimination of two which 
are now in operation, the Port Security Program, covering seamen and longshore- 
men, and the International Organizations Employees Loyalty Board, covering 
employees of public international organizations. The Committee estimates that 
if its test of sensitivity is applied to all positions now covered by security programs, 
the number requiring clearance will be reduced from six million to one and one- 


half million. 
Clearly, effective reform of existing programs must begin with a drastic 


3. The decision in Cole v. Young, 351 U. S. 536 (1956), which in effect restricts the 
Federal Employees Program to sensitive positions, has not materially changed this figure, 
which is taken from the Report. Most of the employees who were thereby released from 
the operation of that program are still subject to the loyalty test contained in the general 
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reduction in the number of positions subject to security clearance. Security is 
best served by directing the energies of the necessarily limited number of investi- 
gators to positions which can be exploited with profit by an enemy. Liberty 
of the individual is best served by placing as many persons as possible beyond 
the reach of programs which at best will result in injustice and hardship to 
some. It may well be doubted whether as many as a million and a half em- 
ployees need be covered by the programs. This figure is based on estimates 
furnished by government officials. The Director of Security of the Department 
of Defense estimated that, in the words of the Report, “only about 800,000 
positions in its industrial security program involve access to ‘top-secret’ and 
‘secret’ information.” One wonders what Alice would have said upon being 
informed that the secrets of the Department for the Defense of Wonderland 
were accessible to only 800,000 persons. The principle urged by the Com- 
mittee is a sound one, but it must be implemented by a realistic study of 
exactly what our secrets are and who are in positions to affect their use. 

Standards and Criteria——The standard employed in the first general employee 
security program, which was brought into being by President Truman’s Executive 
Order 9835, was that “on all the evidence . . . reasonable grounds exist for belief 
that the person involved is disloyal to the Government of the United States.” A 
1951 amendment changed the standard to read that “on all the evidence there is 
reasonable doubt as to the loyalty of the person involved to the Government of 
the United States.” President Eisenhower’s Executive Order 10450 abolished 
the Truman program. That order directed the head of each agency or depart- 
ment “to insure that the employment and retention in employment is clearly 
consistent with the interests of national security.” Some variation of the national 
security test is now used in all programs except that for international employees, 
which uses the loyalty test. 

The Committee suggests that the standard be “whether or not in the 
interest of the United States the employment or retention in employment of 
the individual is advisable.” It deliberately avoids inserting “clearly” before 
“advisable” in the belief that the present standard is subject to abuse at the 
expense of the employee if applied by “unduly literal minded” administrators. 
The proposed standard continues the trend toward a broader test which in 
theory places less stigma on those who cannot pass it. The qualification is 
necessary because unfortunately the public cannot be brought to distinguish 
security proceedings from the older loyalty hearings. Whether, as the Committee 
believes, the confusion results from use of the term loyalty in the original 
program, or whether, as seems quite likely, it stems from the fact that the 
present program followed hard on the heels of campaign promises to rid the 
Government of Communists, confusion it certainly is. And in view of that con- 
fusion, it may be wondered whether the employee’s right to the respect of his 
community is not better protected by the harsher sounding loyalty test. At least 
that test compelled those who sat in judgment to look squarely at the seriousness 
of their determination. 

A significant recommendation respecting criteria is that the Attorney Gen- 
eral’s list of subversive organizations be abolished, unless it is modified along lines 
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which the Committee suggests. In view of the positive finding that “abolition 
of the list would not weaken in the slightest the aid which the Department 
of Justice could and should give to the executive departments in the enforce- 
ment of the personnel security programs” (p. 157), it is difficult to justify the 
list however modified. The Committee notes that the mere fact of member- 
ship in a listed organization seems at times to have been taken as a ground 
for disqualification, and it will certainly be ever difficult to persuade those 
“unduly literal minded” persons over whom concern is expressed elsewhere in 
the Report that membership can be quite consistent with trustworthiness. 

Procedure——The most significant proposal for procedural reform is the 
establishment of a central screening board in the Civil Service Commission. 
The board alone is to determine whether security charges are to be filed, a 
function now exercised as to its own employees by each of the seventy-odd 
executive agencies. Before the board determines that charges should be filed, 
the employee is to be given an opportunity for an informal conference, with 
benefit of counsel. The lack of procedure for careful attention to the question 
of whether security charges ought to be filed at all has been a source of frequent 
and well justified criticism in the past. Once charges are filed, a great deal of 
damage is done, even though on examination they turn out to be groundless. 

In the commentary accompanying the recommendations for screening pro- 
cedure the Committee urges that the screening board refrain from issuing charges 
in a case until it determines that the case is truly a security matter and not one 
which can be effectively disposed of under the general suitability provisions 
of the civil service regulations. This is an important point, and perhaps it 
ought to have been incorporated in the text of the recommendation. It is 
designed to end the practice of placing the “security risk” tag.on a variety 
of unsuitable employees whose shortcomings ‘are only tangentially related to 
the question of their trustworthiness. There are sound reasons why alcoholics, 
homosexuals, and ex-criminals ought to be excluded from sensitive positions, 
but there is no need to bring the security machinery to bear on them. To 
eliminate completely the use of the machinery in such cases, the substance of the 
suitability requirements of the civil service regulations should be incorporated 
in regulations covering noncompetitive positions in government and positions 
in private industry affected by the security programs. 

The wisdom and fairness of the screening procedure are so manifest that 
it may well be wondered why any other system has been tolerated. So it is 
with the other proposals for procedural reform. Employees suspended pending 
determination as to clearance are to continue to receive their salaries, and, 
where possible, are to be transferred to nonsensitive positions without loss of pay. 
Subpoena power is given to the screening board and to the several hearing 
boards, which are to receive for determination the cases of employees charged by 
the screening boards. Hearing boards are to furnish written findings of fact and 
conclusions to the charged employee. If the employee is cleared he is to be 
reimbursed in the amount of a reasonable fee for his attorney. 

Viewed as a whole, the proposals for procedural reform go far to justify 
the Committee’s enthusiastic conclusion that, upon their adoption, “no 
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reasonable citizen could feel that this [national security] was being achieved 
at the sacrifice of our basic principles of liberty and our sense of fairness.” And 
certainly any criticism of the Report must take into account the desire of the 
Committee to do a good deal more than to draft an ideal personnel security 
program. It wanted a program which would be acceptable to very nearly all 
shades of opinion on a much disputed subject. It doubtless hoped to influence 
the forthcoming report of the Commission on Government Security, appointed 
to study the field by a Joint Resolution of Congress in 1955, a hope shared by 
those who are interested in a less restrictive program. Yet with all due regard 
for the delicacy of the endeavor, the Report seems to go too far in one vital 
direction and not far enough in two rather important ones. 

Its recommendations on the question of whether the charged employee is 
to be permitted to confront his accusers goes too far. Not only undercover 
agents but even casual informers are to be shielded whenever a shield is 
deemed necessary to the maintenance of an effective security program. It is 
easy to agree with the Committee that in the great bulk of security cases con- 
frontation is unimportant because the facts are admitted by the charged em- 
ployee. But as the Committee itself concludes: 


Yet it is small solace to the individual, when confrontation is important in 
his case to know that in many cases it is not. Each individual is entitled 
to fair play. (p. 176) 


Use of the “faceless informer” is not confined to security cases. It has 
entered into other administrative proceedings, most notably into conscientious 
objector and deportation proceedings. For the moment at least, the practice 
has been permitted in those areas by the Supreme Court, over the sharp protests 
of a sizeable minority. But whether or not it receives ultimate constitutional 
sanction, it is a vicious practice, one at war with the most fundamental notions 
of fair play, and one which ought to be confined to cases in which its use 
is absolutely compelled. 

The Committee agrees, but it feels that in some security cases use of the undis- 
closed informer is justified. Its argument has considerable force so long as it 
is restricted to defending the anonymity of undercover agents. And even there 
one wonders. Would it not be possible, as others have suggested, to afford the 
charged employee at least a part of the benefit of cross-examination by permitting 
a representative having the requisite security clearance to confront and cross- 
examine the witness? Or why not provide that in any case where it is necessary to 
deny the right of confrontation, the hearing board and the agency head shall 
be powerless to make an adverse determination, but must order the employee trans- 
ferred to a nonsensitive position? But regardless of the merits of shielding under- 
cover agents, protection of casual informers cannot in final analysis be defended 
in terms of national security. National safety is jeopardized, not secured, when 
we put those who serve the Government at the mercy of persons who are not 
willing to be identified with the charges they bring. It is positively distressing 
to be told, by way of justification, that “even casual informants would not 














BERNARD J. WARD 161 


give information if confrontation were required.” If that is so, we are really 
in peril; but the insidious agents who have placed us there are our own 
irresponsible citizens. 

On two counts the recommendations of the Report appear to fall short. 
Why assign to the head of the employer-agency the task of making the final 
determination as to whether the charged employee is to be retained? The 
Committee feels that the agency head should have the last word because he 
knows the demands of the position held by the employee and because he is 
charged with responsibility for the successful operation of his agency. Neither 
reason seems to warrant making the judgment of the hearing board amount 
to a mere recommendation. The agency head can pass on to the board his 
views on the sensitivity of the position. Indeed he must do so in every case 
if the board is properly to apply the proposed standard. Responsibility for the 
operation of the agency rests with him, but he can most effectively discharge 
his responsibility in the personnel security area by a careful choice of appoint- 
ments to the hearing board of his agency. On the other hand, why all the 
admirable .procedural machinery designed to make the hearing resemble a 
judicial trial, if the head of the agency is to be permitted to make an arbitrary 
determination without reference to what the hearing board decides? Even if 
the agency head were to adopt the finding of the board as his own as a matter 
of policy, it would still seem wise to insulate him completely from the kind of 
pressure to which agency heads have been subjected in the past. 

The Committee’s final recommendation concerns the rights of applicants 
and probationary employees. Under present programs applicants about whom 
adverse security information is already on file may be denied employment with- 
out any explanation. The report well describes their plight: 


In consequence, such applicants may be continually denied positions, per- 
haps throughout their lives, because of adverse security information con- 
tained in their personnel files about which they know nothing and to which 
they could give a completely satisfactory answer if opportunity were 
afforded. (p. 186) 


The Committee finds their treatment both unfair and wasteful. It recommends 
that an applicant for a position covered by the programs who is denied employ- 
ment should, upon request, be furnished a statement of all adverse security 
information concerning him or a statement that there is no such adverse 
information. The applicant is to be given the right to file an affidavit denying 
or explaining the information, and the affidavit is to be made part of the file. 
If his employment by the agency is deemed important by its general counsel, 
an applicant can get an informal interview to explain adverse security infor- 
mation. This last privilege is also extended to probationary employees, who 
already enjoy the first two. 

The recommendations would effect a significant reform. But why not extend 
to applicants and probationary employees the same right to the screening pro- 
cedure and the hearing as that enjoyed by permanent employees? The Com- 
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mittee weighs the possibility, but concludes that extension would be a danger 
to effective administration: 


Many persons could avail themselves of these procedures when prospects 
for employment were almost nonexistent, or only for the purpose of clearing 
their records with no intention of pressing the application for employment 
after clearance. It is desirable to avoid adding to the burden of government 
by making security procedures available to all applicants. (p. 187) 


The argument here is quite weak. It rests on nothing more than an asser- 
tion as to what many people could do, and even that without any indication 
as to how many “many” amounts to. But suppose that there are literally 
thousands who are anxious to clear their names and who are willing to use 
the machinery of the programs for that purpose. Should they be denied the 
opportunity to do so for no better reason than that the burdens of government 
would be thereby increased? If the added burden can be discharged by the 
appointment of additional screening and hearing personnel, that course obviously 
ought to be followed. It is conceivable, though not likely, that in the beginning 
a flood of requests by applicants for hearings could temporarily disrupt orderly 
operation of the programs. But that problem could be solved by awarding 
priority to cases involving permanent employees and taking applicants and 
probationary employees on a first requested, first heard basis. 

It is always difficult to quarrel with the generous over their not having 


given more, and that is the uneasy task of any critic of the Report. The aim 
of the Report was high—nothing less than the reconciliation of the competing 
claims of security and freedom in very fearful days. If the mark was not quite 
reached, the fault is doubtless with the times. 


BERNARD J. WaRD 








